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CHANCERY, 



1814, 54 Geo, 3, 


FULLER v. WILLIS. 


1814, 
Jan. 21. 


A DEFENDANT having made the usual Motion to Bill, after the 
dismiss the Bill for want of Prosecution, the Plain- usual Motion 
tiff moved to retain it on Affidavit as to Merits, and ac- to dismiss for 
counting for the Delay; referring to Jackson v. Pow~ want of Prose- 
no/ (ci), and the Practice, as stated in Gilbert (6) and cution, retain- 
Harrison (c), that the Court will -retain the Bill on Pay- ed on Terms of 
ineut of Costs out of Purse. paying Costs, 

&c. on Appli- 


(a) 16 Ves. 201. The Or¬ 
der directs, that on the Plain- 
tilf^s undertaking to amend 
within a Week, amending the 
Defendant's Copy, and not 
requiring any farther An¬ 
swer, and to reply forthwith, 
and speed his Cause to a 
Hearing, and paying the De¬ 
fendants their Costs of ob¬ 
taining the Order, IQth May 


(dismissing the Bill) and of cation, within 
this Application, that the ® reasonable 
Order 19th May be dis- ^ime, not, as 
charged 1 and that the Plain- formerly, £x 
tiff be at liberty to amend, but spe- 

amending the Defendant’s on Affi- 
Office Copy. Reg, Book. davit, with No-^ 

(6) Gilb. Pr. Ch. 112 . tice, 

Ed. 1758 . 

(c) Har. Ch. Pr, 426* 


Voi.. III. 


B 


Sir 
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f8J4. 

Fullkr 

V. 

Willis. 


Sir Samuel Komill^f for the Defendant, denied, that tlie 
present Practice corresponds with the Statement in tiar- 
rison. 

The Vice-Chancellor. 

Having taken some Time to look into the Practice, and 
consult the Registers upon this Question, I find, that the 
old Practice, which seems to have been, as stated by Har^ 
^risoUf to retain the Bill upon a Motion Ex partBj if made 
within a reasonable Time, on Payment of Costs out of 
Purse (l), has been disused above forty Years; and the 
present, uniform, Course is to move specially on Notice 
and Affidavit; of which Jackson v. Pownal is an In¬ 
stance. 


Though it is of Importance to prevent any Increase of 
die Means of Dela}', allow'ed to Plaintiffs, which are al¬ 
ready too great, upon the Facts, stated in these Affidavits, 
1 think, the IMaintiff is entitled to retain tlie Bill on Pay¬ 
ment of Costs (2). 


{\) Anon, Co. 2 A/i. 604. lingham v. Bruty, 1 Madd, 
(2) Attorney General v. 265. 

FimcA, antCf 1 Vol, 368. Bel- 

Rolls. 

1814, ^ 

Feb. 10.14. 22. SMITH V. FITZGERALD. 


Distinction 
between the 


C 'N ENERAL SmUh by his Will, dated the 20th of 
^ ^ Aprilf 1790, reciting, that the Nabob of Jr cot waa 

quest of a Debt >“cle*>ted to him upwards of j^l0,0()0, Arrears of his An¬ 
nuity, and directing, that Bills, remitted on that Account,. 


jmd Legacies 
cut of it. 


Legacies out of a specific Fund, given over in case of Lapse or Deatit 
of the Legatees, before the Fund should be realized, not extended by 
a subsequent Recital of the Fund, as willed to*’ tho<'e Legatees over. 
Tlic Surplus therefore passed under the residuary Clause. 


should 
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8 


should be lodged with his Bankers, and the Balance, after 
adjusting their Account, paid to his Attorneys, made the 
following Disposition: 

* 

** Should the whole of this Sum be received at stated 
“ Periods, I give and bequeath out of it to Co- 

lonel Sjfdmhamf of 1000 to General Htnnej £2000 to 
“ Matthew Joseph Smith, JBlOOO to Joseph Cooke, my 
** Godson, of1000 to Henry Cosby, my Godson, of lOOO 
“ to Joseph Briggs, my Godson; to the Daughter of 
“ Major Thonias Fitzgerald, by Name Sarah, jC2000 of 
“ lawful Money of Great Britain, I give and bequeath 
** j^JOOO of this Debt for the Use of the Poor of the 
‘'Town of Woolwich, in Kent; the Interest arising 
“ therefrom to be annually applied to such distres-ed Ob- 
“ jects as the Churchw'ardens and Minister of the Church 
“ shall think proper, and this Sum to be entirely under 
** their Guardianship and Care, my Trustfes seeing it 
“ safely secured for the Purpose above mentioned, viz. 
“ the Belief of distressed Objects. From this Debt of 
“ his Highness L bequeath £500 to the Charity School 
“ at Madras, for the Education and Mainlcnance of Sol* 
“ diets* Children, and other Orphans ; and £500 to the 
“ different Hospitals at Ba'/h, to the Relief of such Ob- 
“ jects as are annually sent to them. I have here be* 
“ queathed <£l 1,0(X) to several Purposes. Should this 
“ just Debt from the Nabob be paid, there will be epm- 
“ iiig to me £ 12 , 000 , exclusive of any Demands from the 
“ House of Dt vaync^, and Co., and 1 leave £ 1000 unap- 
“ propriated for Casualties.” “ Should 

“ any of the Legatees mentioned in the last twenty-second 
“ Paragraph, he dead at the Time of my Decease, or ere 
“ the whole of this Sum is received out of the Nabob*s 
“ Hands, in such Case I give and bequeath such Legacies 
“ to the eldest Son of Mr. Charles Smith, or on his De- 

B2 


1814. 

Smith 

V. 

Fitzobrald. 


cease 
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1814. 

Smith 

• 0 , 

Fitzgeuald. 


** cease to his second Son.” « After all 

** ihe Legacies are paid (except those mentioned from the 
“ Nabob’s Debt due to me, as they may require Time), 
all such Balance as shall remain Overplus (exclusive of 
the Nabob’s willed to "Mr. Smith's Sons), to be equally 
divided amongst the Trustees, or the Survivors of 
« them.” 


The Testator appointed his Wife to act jointly with 
Major Thomas Fitzgerald, and two other Persons, as 
Trustees of his Will; and died in 1790. 


By an Indenture, dated the lOth oiJuly, 1805, the Fast 
India Company appropiiated an annual Sum to form a 
Fund for Payment of the private Creditors of the Nabob. 
The surviving personal Representative of the Testator 
was a Party to that Deed; and <£43,313 : 19s: 4d. was 
in 1810, awarded as the Sum due to the Testator. Many 
of the Legatees died in Testator’s Life4ime. The Bill, 
filed by the two Sons of Charles Smith, contending, that 
Jloy the Arrangement with the East India Company the 
Debt due to the Testator became liquidated, and ought 
according to the true Construction of the Will to be coin 
sidered as paid on the 10th oiJuly, 1805, prayed, that the 
Bights of all Parties might be ascertained, &c. 

’Fhe Questions were, Is^ Whether the Debt, due by 
the Nabob of Arcot, was specifically bequeathed: if not, 
2dly, Whether the Residue of that Debt, beyond the 
Amount of the LiCgacies, given out of it, and not lapsed, 
passed under the residuary Clause to the Trustees, or to 
the two Sons of Mr. Smith in Succession, or was undis¬ 
posed of. 



CASES IN CHANCERY. 

Sir Samuel Romillj/, Mr. Jlartf and Mr. Trower, for 
tlio Plaintiffs. 


1814. 


SUITH 


Mr. Bensonf and Mr. Mitfordy in support of the Cha- Fitzgerald, 
ritable Legacies; Mr. Leachf and Mr. Phillimore, for 
the other Legatees; claiming specific Portions of the Debt 
from the Nabob of Arcot. 


Mr. Richards^ Mr. Cooke, and Mr. Barber, for the 
Trustees, claiming under the residuary Clause; andi insist* 
iiig, that all the Legacies were pecuniary. 

The MASTEft’*J/'^Ae Rolls. 

The first Question is, whether the Legacies, given out Tefc. 22. 
of the Debt of the Nabob, are to be considered as speci¬ 
fic, or in other Words, whether that Debt, whatever its 
Amount might be, was not intended to foe divided among 
the Legatees. The same Legacies may be specific in Legacies spe- 
one Sense, and pecuniary in another; specific, t^s given dhein one 
out of a particular Fund, and not out of the Estate at 5 as out 
large; pecuniary, as consisting only of definite Sums of ® particular 

Money, and not amounting to a Gift of the Fund itself, pecu- 

„ .. niary in ano- 

or any aliquot Part of it. . j 

* therj as ot de- 

. . , -r. ■ T finite Sums of 

This Testator has not directed the Debt of the Nabob i.. . 

to be divided among these Legatees in a given Proportion; ^ of the 

but gives to each a precise Sum, to be paid out of that Fund itself, or 

Debt, whenever it should be recovered. It .seems suflS- any aliquot 

ciently evident, that he conceived, the Legacies, given to Part of it. 

them, would exhaust, or nearly exhaust, the whole Debt, Distinction 

according to his Compulation of its Amount; but still a between aLe- 

Gift of a Sum of Money, though with ever so plain a gacy of a Sum 

of Money, 

though with a plain Reference to the Fund, out of which it is given, 
and a Bequest of the Fund itself with all the Chances of its actual 
Amount. 

B 3 


Reference 
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l6l4. Reference to the Amount of the Fund, out of which it 
Smith ** is veiy different from a Gift of the Fund itself, 

with all ihf Chances of its actual Amount. From the 
Fitzgerald. Manner, in which a Testator has divided what he con¬ 
ceives to be a Small Fund, we cannot tell with any cer¬ 
tainty, that he would have divided a much larger Sum in 
precisely the same Manner. He might, if aware of the 
^ Amount, have varied the Proportions, or let in other Ob¬ 
jects as ia-galees. Suppose iu this Instance, the Testator 
had conceived the Debt to be of three Times iis Amount: 
what certainly have we, that he would in that exact Pro- 
port ion have increased the Legacy to the.Poor of Woolanch? 
Tltere is but one Case, in which the Principle, contended 
Cordeli V. No- for by the >e Legatees, was acted upon: Cordell v. Nodenia) ; 
den, 2 Vem. the Testator, beginning his Will thus, I dispose of my 
143:thatLe> “Estate after mentioned, and what else 1 have in the 
gatees are en* « World, in Manner and Form following,” distributed his 
titled to the Esta’e among his Relations; the particular Legacies 
Surplus in pro- amountii'g to nearly the Value of his whole personal Es- 
portion to their increased at his Death: the Court deter- 

Legaue> under that the Surplus should go among the Legatees in 

the general In- . . , ■ t * • .r. . • . , 

, . , |'<roportiou to their Legacies. 1 hat is a Case, which. I 

iroUac tioii, de- * , . , « . . . . ., . . 

daring the believe, has never been followed, and Lord A Ivan lei/, in 

Will a Dispo- Lewthwaite {b) says expressly, that iu so 

sition of all the fl*® Surplus “ the Court did what could not be 

Estate, over- warranted.” My Opinion is, that these Legatees are 
ruled. • entitled to nothing more than the Sums ol Money be- 
qucatlied to them, with Interest thereon from the Time of 
Payment, which seems to be fixed by the Testator him¬ 
self, to the Time, when the Debt should be recovered, 
and the Trustees admit, that it is to be considered as re¬ 
covered from the Time of the Agreement between the 
Nabob’s Creditors and the East India Company. 


(a) 2 Frr«. 148. 


(b) 2 Ves, jun, 4&d. See 
Page 471. 

Upon 
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Upon the other Question, ns to ^ the Residue of the 
Hebt, I have entertained, and still entertain, a great deal 
more Doubt. It is uncertain upon the Will, whether the 
Testator intended to give that Surplus to the residuary 
* Legatees, or to Mr. SmillCs Sons, or whether it is undis¬ 
posed of. If the Words “ willed to Mr. Smith's Sons" 
were left out, it would be undisposed of; for then the 
Clause would run thus, ** all such Balances as shall rc- 
** main Overplus (exclusive of the Nabob’s) to be equally 
divided among the Trustees.” But the Trustees say, they 
arp excluded from nothing but that Part of the Debt, 
before given to Mr. Smith's Sons. Mr. Smith's eldest 
Son on the other lland says, that by the preceding Part 
no Balances had been given to him, or, failing him, to his 
Brother; but that they were merely substituted in the 
Place of such Legatees as might die in the Testator’s 
Life- time, or before the Debt should be recovered. The 
Testator is therefore to be understood as saying, either that 
he had before given the Balance or Overplus of the Na¬ 
bob’s Debt to Mr. Smith's Sons, or that he thereby gave 
the same to them ; and Cases were cited, to shew, that the Legacy by Re- 
Recital of a Gift, though nodiing had in Fact been given, cital; if not 
would amount to a Gift. The Language does not pro- inconsistent 
perly import, and I do not conceive the Testator intended, with present 
to make any Bequest to Mr. Smith's Sons by this resi- Gift j ashy re- 
duary Clause. It refers to something, as already done; ferring to an- 
someth.ng, that he had given, or supposed he had given, to tecedent Gift, 
them. If in the preceding Part there was nothing, that 
could ill any Way answer the Description of what he here 
says he had willed to them, there w ould then be Room for 
the Application of the Doctrine, that a Declaration by a 
Testator, that he had given* something, is sulheient Evi¬ 
dence of an Intention to give it; and amounts to a Gift; 
but the Question here is, whether he did not mean to de¬ 
scribe, however inaccurately, that, which he had before 

B 4 actually 


1814. 

W-' 

Smith 

V. 

Fitzgeralu. 
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1814. 

Smith 

IFitzgbrald. 


Ko Implica¬ 
tion of Legacy 
from Recital, 
unless clearly 
nothing, to 
wliich it can 
refer, in the 
Will. 


actually given. What he had given to them viras, lapsed 
Legacies, and Legacies of Persons, who should die, before 
the Debt might be recovered. Lapsed Legacies would 
undoubtedly have constituted Part of the Residue ; and in 
that Sense would be Overplus; and though they cannot 
with much Propriety be called 'Balances, yet of the two 
it is more probable, that the Testator here adds one to the 
great Number of Inaccuracies of Language, which occur 
< in this Will, than that he had forgotten what he had in 
the preceding Page really given to Mr. Smith*a Sons; and 
meant here to state, as given to them, something different 
from what he had actually given. Without denying, that 
the Recital of a Gift, as antecedcntly*hiade, may amount 
to a Gift, the Court ought to see very clearly, that there 
is nothing in the Will, to which the Recital can refer, be¬ 
fore it is turned into a distinct Bequest; otherwise an in¬ 
accurate Testator may be held to make a second Bequest, 
when he has only made an incorrect Reference to the first. 
However unnecessary it may have been in this Case to 
make any Saving out of the residuary Clause of what had 
been given to Mr. Smith’s Sons, yet my Conception is, 
that what had been given to them was all the Testator 
meant to exclude his Trustees from taking. 

It is not necessary to find express Intention to give them 
this Residue. Probably the Testator had no distinct In¬ 
tention with regard to it; not conceiving, that any Sur¬ 
plus, or at least any considerable Surplus, of the Debt 
w’ould exist: but here are Words sufficiently large to give 
them every Thing, that is not expressly excepted: whereas 
Mr. Smith’s Sons cannot take it without express Bequest 
to them. My Opinion is, thdt here is no such express 
Bequest to them; and consequently the Surplus of the 
Nabob’s Debt makes Part of the Residue. 


MILLS 
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MILLS tJ. FRY(l). 

U PON a Motion to put tlie Plaintiff to his Election 
to proceed at Law or in Equity an Order had 
been obtained by the Plaintiff for the usual Reference to 
the Master to enquire, whether the Suits w'ere for the 
same Matter. 

Sir Samuel Romilly, for the Defendant, moved to stay 
Proceedings at Law pending that Reference *, Notice of 
Trial having been dql/vered.. 

Mr. Leach, for the Plaintiff. 

The Lord Chancellor. 

The Motion to put a Plaintiff to his Election to pro¬ 
ceed at Law or in Equity, is one that may be made with¬ 
out Nobce (2), and the Plaintiff comes to discharge the 
Order; insisting, that it was obtained upon a false Allega¬ 
tion, that the Suits are for the same Matter. If upon that 
Application it appears, that they are not for the same 
Matter, the Court dees not refer it to the Master; but if 
the Court has any Difficulty in determining, whether they 
are for the same Matter, or not, then the Reference is 
directed; and I believe, and am confirmed by the Re¬ 
gister (a), that all Proceedings are stayed iu both Courts 
in the meautime (6). 


1814. 

May 7. 

Order to com¬ 
pel Election to 
proceed at Law 
or in Equity of 
Course; but, 
if^upon a false 
Suggestion, 
that the Suits 
are for the same 
Matter, dis¬ 
charged; and 
that Question, 
if of any Dif¬ 
ficulty, re¬ 
ferred to the 
Master; and 
all Proceedings 
stayed in the 
meantime. 


(a) Mr. Walker, 


(6) *Boyd Y. Heiruehnan. 
ante, Vol. I. 381. 


(1) I Coop, Rep. 107< 


(2) Anon. 1 Ves, jun. pt* 
For. Bom. 200. 


REES, 
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]B14» 

May 10. 

Relief for 
Cliarities by 
Petition, in> 
stead of Infor¬ 
mation, under 
Ihe Slat. 52 
Geo. 3. c. 101, 
being Jimiied 
to Questions of 
Abuse of Trust 
as between the 
Trustees and 
the Objects of 
the Charity, 
not applicable 
to an adverse 
Claim to Land, 
as having for¬ 
merly belonged 
to the Charity. 


REES, Bxparte. * 

D r, Williams by his Will, dated the 26 ih of June, 
1711, gave real Estates to Trustees for 2000 Years 
for charitable Purposes; and in 1737 a Decree was made 
for carrying the Charity into Effect. Under the late 
Act of Parliament (a), to provide a summary Remedy in 
Cases of Abuse of Trust, created for charitable Purposes, 
a Petition was presented by the Trustees ; stating, that on 
a Survey, lately made, of the Charity Estates with the 
View of rc-letting them, it was dis«:overed, that many 
Years ago, two Meadows, which had been Part of a Farm, 
belonging to the Charity, were by the Tenant exchanged 
with a Tenant or Agent of the late Earl of Grosvenor for 
three Meadows belonging^to his Lordship, lying contiguous 
to the Charity Farm; that upon examining the Minutes of 
the Trustees no Mention was made of this Exchange: 
that it was not their Act; and they had no Power to ex¬ 
change. 

The Petition prayed an Inquiry, who was in Posses¬ 
sion of the said two Meadows belonging to the Charity ; 
and that the Possession thereof may be re delivered to the 
Petitioners; offering to restore the Meadows, which their 
Tenants held by Way of Substitute. Tlie Attorney~Ge^ 
neraVs Allowance of this Petition was duly certified ac¬ 
cording to the Direction of the Act; and Copies were served 
on Lord Grosvenor’s Agent and the Tenants of the two 
Meadows, claimed by the Charity: but no Affidavits were 
fded in support of the Petition, or against it. 

Mr. Hart, and Mr. ShadweU, in support of the Pe¬ 
tition, admitting, that, if Lord Grosvenor objected, bis 

(a) Stat. 52 Geo, 3. c. lOl. 


Right 
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Right could not he determined under this Act of Parlia* 
-ment, contended for the Jurisdiction to the Extent of a 
Reference to tlie Master to enquire, yvho is in Possession 
of the Land, and under what Circumstances, to enable the 
'Attorney-General to form his Judgment. 


1814. 

RbsSj 
Ex parte. 


Sir Samuel Romilli/, and Mr. ffei/s, for Lord Groj- 
venoTf insisted, upon the Words of the Act of Parliament, 
that there was no Jurisdiction for the Purposes of this 
Petition. Here is no alledged Breach of Trust: nor is 
the Direction of the Court necessary for the Administra¬ 
tion of the 'Crust: bj^t this is an adverse Claim set up on 
the Part of the Charity to another Person’s Estate. The 
Legislature did not mean to place Parties in this Situa¬ 
tion; that they might be deprived of their Estates by a 
summary Order, with this limited Time for Appeal. The 
Petition was not opposed on Affidavit; as that would have 
given y urisdictioQ. 


The Lord CuANCELLOit. 

Upon this Act of Parliament, with reference to Cha¬ 
rities, I generally put the same Construction as the Mas^ 
ter of the Rolls put with great Propriety upon the Act 
with regar d to M oney entailed {a ); that the Court, though 
it has Jurisdiction, ought to consider in all Cases, whether 
it is fit to exercise that Jurisdiction, or to put the Party to 
hie an Information: otherwise in many Cases this Act 
would be inconsistent with the Safety of Property. A 
Defendant in a Cause has various Defences by Plea of 
Purchase for valuable Consideration without Notice, Sic. 
but, if a Person can come with a Petition, not even upon 
Affidavit, and leaving the Party to state his own Case by 
Affidavit, without the Information,- which as Defendant in 

{a) Stat. 40 Geo, 3. c. 36. Ex parte Sterne, 6 Ves, 156. 

a Suit 


The Jurisdic¬ 
tion under the 
Stat. 52 Geo, 

3. c. lOJ, 
substituting 
Petition for In¬ 
formation in 
Cases of Abuse 
of Trusts for 
Charity, and 
40 Geo. Z. 
c. 50, as to 
Money in¬ 
tailed, discre¬ 
tionary. 
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1814. 

Rebs, 
F.X partt. 


a Suit he would have, whose Property can be represented 
as safe ? I do not think I ought in any Case to direct the 
Reference you pray; but certainly not without previous 
Inquiries; as I do not know, in what Expence I may in¬ 
volve a Man by permitting Trustees to come here, without 
having before the Court any Persons in the Nature of De¬ 
fendants, to inquire who is in Possession of the Property, 
and under M’hat Circumstances; as then there must be 
supplemental Petitions to bring before the Court those 
Persons, who, if brought in the first Instance, might have 
shewn, that there was no Ground for it. The Meaning 

Vf 

of this Act is, that the Petition is to jjroceed, not without 
a Defendant, but as upon an Information, with a Defend¬ 
ant ; and niy View of it is, that in Cases, where there is a 
Charity Tryst Estate, and the Question is only, W'hether 
the Revenues are properly distributed as between the 
Trustees and tlic Objects of the Charity, this Mode by 
Petition may be very convenient: but, if the Qiiest^n to 
be decided, is whether Land, alledged to be Charity I.and, 
was ever so, and if it ever was Charity Land, u hetker it 
has been by Purchases transferred, so that the Trust can¬ 
not attach upon it. Petition is a very inconvenient Mode 
of deciding that. This is not the first Time, that I have 
refused a Petition, that brought before me no Defendant. 


The Petition was dismissed without Costs ( 1 ). 


( 1 ) In the subsequent Case 
Ex parte Brovm, Coop. Rep. 
295 , the Lord ChanceUor 
held, that constructive Trusts 
are not within the Act, 52 
Oeo,3.c, 101. See farther 


on this Act, ante, 1 Vol. 496 , 
Ex parte Seagears^ Ex parte 
Berkhampstead School, 2 Vol. 
134, and Ex parte Grecnhoiat, 
1 M.add, 92 . 


ATKINSON 
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1814, 

ATKINSON, jE.r parte. May 13 . 2i. 


23. 


T he Petition presented by the Assignees, under Q^der for 
a Commission of Bankruptcy against Richard Payment of a 
and Joseph Bulmer, V'ho had proved a Debt under Dividend in 
a Commission against John Coggan, stating that a Divi- Bankruptcy 
dend of 5s. bad been declared under Coggan’a Commis- %wth Interest 
sion, prayed, that the Assignees of Coggan might be 01^ and Costs on 
dered to pay the Amount of the Dividend on the Sum Petition, under 
proved by the BulmerSf with Interest and Costs. ^'he Stat. 49 

• Geo. 3. c. 121. 


Sir Samuel Romillyf and Mr. Bell, in support of the 
Petition. 

being prepared 

Mr. Cooke, for the Assignees, pressed, under the Cir- ®tate their 
cumstances, that the Dividend should not be paid until 
after a Petition, which the Assignees intended to present, 
to have the Debt expunged, should be heard. 


The Lord Chancellor. 

It is necessary, that the Rule upon this Subject should 
be known. Before the late Act of Parliament (a) the 
Course v« as, that Assignees, mdhning to dispute a Deda- 
ratioii of Dividend, came here to exhibit the Proofs, upon 
which they resisted, and sought to expunge it; stating by 
Affidavit, at least upon their Information from others and 
Belief, Facts, forming a Ground of Objection; and some¬ 
times taking the more expensive Mode of Sling a Bill for 
an Injunction. 


When tlie Legislature thought it^better to keep the 
whole of this Subject under the Jurisdiction of the Lord 

(o) Stat. 49 Geo. 3. c. lafl .». 12.' 

* ‘ Chancellor, 
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1814* Chancellor^ a Petition became under the Act of Parlia- 
\ticiiIson Remedy; and the Creditor has only to 

Ex parte. come here, claiming bis Dividend; and the Assignees, if 
they do not choose to pay, must come to expunge the 
Proof; stating upon Affidavits, at lea^t that they have 
been informed of Facts, which they believe to be true, 
forming an Objection to the Proof; and putting the Cre¬ 
ditor to answer. Having sworn to his Debt, he may surely 
require the Assignees to tell fiim their Objection ; and it 
is not to be assumed, that he is to petition in Truth to 
prove his Debt again. With a View to the Costs I wish 
to know, whether the Assignees ever stated to the Peti¬ 
tioner the only Objection they have^ 

Mat! 23. The Lord Chancellor made the Order for Pay¬ 
ment of the Dividend, with Interest and Costs. 


1814, 
May 14. 


SCRIVENER, Ex parte. 


Distinction 
between a 
Charge of Usu¬ 
ry in Baiik- 
rhptcy, and in 
Courts of Law 
and Equity; 


T he Object of this Petition was to expunge the 
Proof of a Debt%nder a Commission of Bank¬ 
ruptcy upon the Ground of Usury: but the Charge was 
not established. 

The Lord Chancellor., 


where it must 
be established 
by legal Evi- 


Upon the Notion of the equitable Jurisdiction in Bank¬ 
ruptcy we go much farther than Courts either of Law or 


dadpee or in Equity by Admission, with an Offer to pay the real Debt. 
In Bankruptcy the Proof is imposed upon the Creditor; and, if it fails, 
the Debt is wholly expunged. r 


f 


Equity. 
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Equity. At Law you must make out the Charge of 
Usury; and in Equity you cannot come for Relief with¬ 
out offering to pay what is really due; and must either 
prove the Usury by legal Evidence, or have the Confession 
of the Party; but in Bankruptcy it has been considered 
sufficient to suggest Usury in a Petition, supported by 
Affidavits merely upon Information and Belief; putting 
the Party charged to prove against himself, for the Pur¬ 
pose, not of giving him his real Debt, but of cutting him 
off from all Belief. It is, [ admit, now too lute to alter 
that(l). 


1814. 


SCRlVENBri, 
Ex parte. 



This Petition takes no material Notice of what passed 
before the Commissi^ers: but the Examinations shew, 
that they sifted this Transaction to the very Bottom ; 
asked every Question, that could be put; and have pro¬ 
cured all the Information, that could possibly be obtained ^ 
from any Deposition; and the Creditor has given Answers 
upon Oath, that make the Debt by no means usurious. 
Here is therefore no Ground to expunge the Proof ( 2 ). 


AMTS o. LLOYD. 


1814, 
June 11 . 


T he Bill praying a Foreclosure, and the Plaintiff, lleliefto 
having proceeded at I<aw, being entitled to take ^ Mortgagor 
out Execution on the Day, on which the Time expired, a ynjer the Stat. 
Motion was made by the Defendants for a Reference to 7 Geo. 2 . c, 20 , 
the Master to compute Principal and Interest, and to tax the Mortgagee 
the Costs; and that on Payment the Plaintiff may be being entitled 


( 1 ) Lowe V. Waller, Doug. 
708 . Ex parte Campbeltf 2 
Rose, 51. Ex parte Skip, 2 Ves, 
489« Dx parte Thompson, 1 
Atk, 125. 9 Vex. 84. I 6 Ves. 
124. Masott V. Gardner, l 


Fonb. Tr. £q. 25. 4 Bro. C. 
C. 435. Scott V. Nesbit, 2 


to Execution. 


Cox, 163. 


( 2 ) See Ex parte • Burt, Ex 
parte Jennings, 1 Madd. 46, 

33I. 


01 dered 
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1814, ordered to assign, and in the meantime the Proceedings 
Amts stayed. 

V. 

Lloyd. Mr. TVear, in support of the Motion, referred to the 
Statute (a). 

The Lord Chancellor refused to interfere; observ. 
ing, that it is indispensible, that the Mortgagor should 
apply, before the Mortgagee is entitled to take execution. 

(fl) 7 Geo. 2. c. 20. On the Ves. 489. Wakerell v. De- 
Construction of this Statute, lights 9 Ves. 36. Coop. Rep. 2?. 
see Huson v. Hewsofij 4 Ves. Hewitt v, McCartney^ 13 Ves. 
105. Bastard v. Clarktt 7 560.* 


]Sl4, 

June 11 .14. EARL OF MACCLESFIELD v. DAVIS. 


Jurisdictiou 
for the specific 
Delivery of 
Chattels, per¬ 
sonal, especi¬ 
ally in the Na¬ 
ture of Heir¬ 
looms. 

Inspection 
ordered on 
Motion (if Ar¬ 
ticles, cl'pmed 
by the Plain- 
tiffs as Heir¬ 
looms, in a 
Chest at the 
Banker's of the 
Defendant, 
insisting by 


^J^HOMAS Blackall by his W^ill devised to the Earl of 
Macclesfield and James Musgruze all his Freehold 
Estates, to hold to the Use of John Blackall for Life, 
vi'ithout Impeachment of Waste; with Remainder to the 
Trustees to preserve contingent Remainders; with Re¬ 
mainder to the first and other Sons of John Blackall in 
Tail-male; and gave his Leasehold Estate for such Per¬ 
sons, Sec. as nearly as its Nature admitted to be enjoyed 
as his Freehold Estates. He bequeathed to the Earl of 
Macclesfield and Musgrave, their Executors, 8cc. all his 
Plate, Jewels, Paintings, and Household Furniture, (ex¬ 
cept Beds and Linen) then in his Mansion-house at Great 
Ifagely, as Heir-looms, as long as the Law would permit, 
for the Use of the Persons entitled, by virtue of the Limit¬ 
ations to his Freehold and Leasehold Estates; and ap¬ 
pointed the Earl of Maccletfieldf Mmffrave, and John 
Blackall, his Executors. 


Answer on a Lien. 


After 
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After the Death of the Testator, in 1786, John Black- 
all entered on the Estates; and took Possession of the 
Heir-looms; which wrere then and since usually kept and 
locked up in an Iron Chest. After the Death of John 
Blackall the Bill was hied by the surviving Executors, 
and the Tenant in Tail, alledging, that the Defendant 
Davis, the Executor of Blackall, in November, 1802, 
took Possession of the Iron Chest and all the Contents, 
comprising the Heir-looms; and afterwards deposited 
them with the Defendant Waters ; from whom they came 
to the Defendants Vere and Co. ; and charging, that the 
Key was in Davis's Possession, prayed, that Waters, or 
Vere and Co. as liis*Bankcrs, may be decreed to deliver to 
the Plaintiffs the Iron Chest; and in the meantime may 
be restrained by Injunction from selling the Plate, &c.; 
and V ere and Co. from parting with the Chest. 


1814. 

Earl of 
Maccles¬ 
field 


V, 

Davis. 


The Defendants insisted on a Lien; Davis alledgiiig, 
that Blackall, llie '’J'cuant for Life, had deposited the 
Chest with him as a Security; and Waters had received 
it upon a Loan to Davis. 

A Motion was made by the Plaintiffs, that die Defendant 
Davis may be ordered to deliver to the Plaintiffs the Key 
of the Iron Chest, admitted by the Answer of Fere and Co. 
to have been deposited with them by Waters, and to be in 
their Custody, and that they may be ordered to permit the 
said Box with its Contents to be ins])ected by the Plain- 
tiffs, or any Person they may appoint, at all seasonable 
Times, upon Request; and for an Injunction according 
to the Prayer of the Bill. 

Mr. Hart, and Mr. Phillimore, in support of the Mo¬ 
tion, observed, that no Action of Trover could be main¬ 
tained by the Plaintiffs fioin their Inability to identify 
the Property; and Blackall had been one of the Exe¬ 
cutors. 

VoL. III. C Mr. 
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1814. 

Earl of 
Maccles- 

flELl) 

17 . 

Davis. 


Mr. Barber, for the Defendants. 

The Lord Chancellor. 

This Bill aims only at another Mode of Discovery, in 
a Way less expensive than by Answer ; and if the Plain¬ 
tiffs had filed a Bill of Discovery, in aid of an Action 
of Trover, they uiiist have had it. It is now too late, 
since the Case of Fells v. Read (a), following Pusey v. 
Puseyib), to discuss, whether this Court will interfere for 
the specific Delivery of a Chattel; and, if it will in such 
a Case, a fortiori the Restitution of Heir-looms must 
be decreed; upon which there never was any Doubt. By 
granting this Motion the Interest of the Defendant Waters 
is not affected; the Plaintiffs, only desiring to know what 
is in this Box, have a Right to have from him the Informa¬ 
tion, what those Articles arc, the specific Delivery of 
which they seek by their Bill. With respect to the Bank¬ 
ers, holding merely as Agent of Waters, the Court would, 
if necessary, order him to take the Box from them, and 
allow the inspection. Not having put upon the Record 
a Pica of Purchase without Notice he could not refuse to 
discover, what is the Property claimed. In directing this 
Inspection the Convenience of the Bankers must be con¬ 
sulted ; and with that Observation I shall make the 
Order. 


(«) 3 Ves. 70 . 

(i) 1 Vem, 273 . Duke g/* 
Somerset v, Croksorit 3 P. 
lViU» 389. 2 Eq. Ca. Ah. 


146. JJoyd v. Louring, 6 
Ves. 773 . 10 Ves. l63. Lwo- 
ther V. Lord Lowther, 13 Ves, 

95. 


COWDELL 
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COWDELL ». TATLOCK. 

Plaintiffs, one of whom was an Infant, having 
filed a Replication, but not served Subpoenas to 
rejoin, obtained an Order to withdraw the Replication on 
Payment of 20s, Costs. The Defendants moved to dis-' 
charge that Order with Costs. 

Sir Samuel Homilh/y in support of the Motion, men¬ 
tioned Polt v. Reynolds (a); insisting, that an Order to 
withdraw tlic Replication is not made of Course under any 
Circumstances: as the Plaintiff would thus get rid of his 
Liability to pay full Costs, if the Bill should be dismissed ; 
and the Suit of an Infant cannot be heard on Bill and 
Answer. 

Mr. Ilarty for the Plaintiffs, contended, that the Order 
was regular; and, if the Replication was withdrawn for 
the alledged Purpose of amending, it was not imperative 
on the Plaintiffs to amend ; denying, that an Infant's Suit 
could not be heard on Bill and Answer. 

The Lord Chancellor said, the Register represented 
the Motion to witlidraw the Replication on paying 20s. 
Costs to be of Course; but suggested, that there was a 
subsequent Order of Lord Hardwicke relating to this 
Point. 


The Lord Chancellor. 

In the Case of Pott v. Reynolds the Order was obtained 
from the Master of the Rolls as of Course: a Motion was 

t 

[a) 3 Atky 565. 

C 2 made 


Lincoln's 
Inn Hall. 

1814, 

June 7- II* 

Order to with¬ 
draw Replica¬ 
tion on Pay¬ 
ment of 20 «< 
Costs of 
Course: the 
General Order 
27 ih Aprily 
1748, giving 
a Discretion to 
exceed 405. 
Costs in case 
of Dismissal 
on Bill and 
Answer. 

In the Case 
of an infant 
Plaintiff, 
whether the 
Cause can be 
heard on BDl 
and Answer, 
Quart, 


Juts 11 . 



eo 

1814. 

COWUELL 

V, 

Tatlock. 


Gl'neral Ofd<’r 
27th ^pril, 1748, 
a to Costs of 
Dismissal on BUI 
atul Answer* 
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made before Lord Hardwicke to discharge it; and from 
the Register’s Book that Motion appears to have been 
ultimately refused (a). I am informed, that in the Re¬ 
gister’s Office they have considered the Motion to with¬ 
draw the Replicntioii on Payment of (iO*'. Costs as of 
Course wiii'.out amending. Lord Jlardicicke corrected the 
Inconvenience, that has been mentioned, bv the general 
Order of 1748 (6), allowing the Court to give Costs be¬ 
yond 40 j. although the Cause has been heard on Bill 
and Answer only. It is said, that in the Case of an in< 


(a) Pott v. Reynolds. 

Order of the Tld Judy^ 1747 - 
— Reg. 13. U. l?46,Jb. 
307. 

Liberty for the Plaintiffs to 
withdraw their Replica¬ 
tion on Payment of 20s. 
Costs. 

Tuesdayf 20th October, 1747 . 
— Reg, 13, B. 1746 , fo. 
466. 

Motion by the Defendants 
before the Lord Chancettor, 
that the Order, made in this 
Cause the 22d Day of July 
be discharged with Costs, 
unless the Plaintiff will con¬ 
sent, in case at the Hearing 
of this Cause the PlaintifPs 
Bill be dismissed against the 
said Defendants, or either of 
them, to pay such Defend¬ 
ant or Defendants, his or 
their full Costs. His Lord- 
ship ordered, that tie Benefit 


of the Notice of the said 

Motion saved to the first 

* 

Thursday for Motions in 
Term. 


On the 29 th of October, 

1747 , the Motion came on 
again; when his Lordship re¬ 
fused the Motion ; as appears 
by the Register’s Minute 
Book. 

* {b) Order of 27 th April, 

1748 , “where any Cause shall 
“ be brought to a Hearing 
“ upon Bill and Answer, and 

such Bill shall he dismiss* 
** ed, this Court may, and is 
“ at liberty, to direct and or- 
“ der such Dismission to be 
“ either with 40^. Costs, or 
“ with Costs to be taxed by 
“ a Master, or without Costs 
“ as the Court upon the Na- 
“ ture and Merits of the 
“ Case shall think fit,” &c. 
Ord. Ch. <^d. Beam..) 450. 
See 3 Ath, 579 . 

faut 
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fant Plaintiff there must be a Replication: but I cannot 1814. 

find that laid down in any Book of Practice (a). I will Cowell 

have the Register’s Book consulted^ to see, wnat Differ- 

ence the Infancy of the Plaintiff' makes; but I think, I Tatlock. 

have Authority enough for holding, that in the Case of an 

adult Plaintiff the Order would not be discharged. 


No Order was made. 


Lincoln’s 
Inn Hall, 


1814, 


WHEELER, Er parte. 


May 28. 
June 18. 


U NDER this Petition, slating, that the Petitioners Jurisdic- 
had employed their Solicitor to obtain an Act of taxing 

Parliament for Paving the Borough of Chipping Wi/comhcy a Solicitor’s 
and praying a Refertnice to the Master, to tax the Bill, an Bill of Costs 
Order having been obtained for that Purpose, a Motion for obtaining 
was made for staying Proceedings at Law in an Action, an Act of Par- 
brought by the Solicitor; who moved, that the Order of liament. 
Taxation should he discharged with Costs for irregularity. 

It appeared from the Affidavits, that the Bill related en¬ 
tirely to the Costs of the Act of Parliament, not to any 
Proceedings in this Court; and there was no Power given 
by the Act for taxing the Bill. 


For the Solicitor it was contended, that this Court 
had no Jurisdiction to order the Taxation of a Bill of 
Costs, incurred in obtaining an Act of Parliament; 
which is not a Solicitor's Business; that the Case, Ex 
parte The Earl of Uxbridge (Jb) does not warrant the 
Taxation; the Solicitor in that Instance had not delivered 

(a) Vide 1 Turn, Fr. 84. (ft) 6 Ves, 425. 

C3 


any 
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1814. 

WllEBLBR, 
Ex j^rtc. 


Taxatipn of 
a Solicitor's 
Bill in the 
House o^Xords 
only through 
the Recog> 
nizance. 


Distinction 
between Costs 
of an Appeal 
before the 
House of Lords 
and of solicit¬ 
ing a Bill; 
which any one 
may do. 

June 18. 


any Bill: nor waa the Object to restrain him from pro* 
ceeding at Law. 

Mr. Hart, for the Petitioners,' relied on that Case; in 
which the Application, which was not connected with any 
Proceeding in the Court, followed the Case before 
Lord Rossfyn (a); observing, that the Employment, from 
which this Bill arose, was the Consequence of the pro¬ 
fessional Character of the Solicitor. 

The Lord Chancellor. 

In the House of Lords great Difficulty has frequently 
occurred from not knowing how directly to tax a Solicitor’s 
Bill. Under the Recognizance the Effect has certainly 
been obtained; and the House has sometimes called in 
the Assistance of a Master, to determine what the Ainouqt 
ought to be: but that has been considered only as putting 
in Force the Recognizance; not as a Taxation, independ¬ 
ant of that, by virtue of any inherent Authority, possessed 
by the House. It must be admitted, that there is a great 
Difference between the Costs of a Solicitor, attending the 
House of Lords in a Cause, and the Costs of soliciting 
a Bill; which any one may do. Is there any Instance of 
the Taxation of such a Bill as this, where the Party has 
done no Business in any Cause as Solicitor ? At present 
1 think 1 have no Authority to order it: but I will look 
into the Cases. 

The Lord Chancellor said, he was satisfied, that 
the Court had no Authority to order the Taxation of this 
Bill. 

Tlic Order was accordingly discharged with Costs (1). 
(a) Ex parte Smith, 5 Ves, 706 . 

(1) See Spebnan v. Woodbine, i Cox, 4g. 

PRICE’S 
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price's Case. 

T he Time for passing a Bankrupt’s Examination 
being enlarged to the 1st of July^ but the Com¬ 
missioners not having indorsed his Protection beyond the 
24th of Ma^y he was taken in Execution. 

A Motion (a) was made to discharge him from Cus¬ 
tody ; upon which the Lord Chancellor ordered the 
Officer and the Attorney to be served with Notice. 

Sir Samuel Romilly, for the Plaintiff at Law, con¬ 
tended upon the Act (6), that the Bankrupt was not en¬ 
titled to his Discharge: the Sunjuions not being in¬ 
dorsed. 

Mr. Beames, for the Bankrupt, insisted, that upon the 
true Construction of that Clause the Bankrupt w'as pro¬ 
tected during the enlarged Time; that this is the sub¬ 
stantial Object of the Clause; and the latter Part of it 
authorizing the Officer to discharge the Bankrupt on pro¬ 
ducing the Protection, is a distinct Provision for the Secu¬ 
rity or Punishment of the Officer: and the Omission to 
indorse the Adjournment was an Inadvertence, which 
ought not to prejudice the Bankrupt 

Vice-Chancellor said, the Construction, put 
on the Act on Behalf of the Bankrupt, was the proper 

(a) Ogk's Case, 11 Ves, {b) Stat. 5 Geo, 2. c. 30. 

556<. 8, 5, 

’ C 4 Construction i 


1814, 

June 25. 27. 

28. 

Bankrupt 
protected un¬ 
der the Statute 
5 Geo. 2. c. 30. 
Sk 5, through 
the whole Pe¬ 
riod of his 
Examination, 
enlarged by 
the Commis¬ 
sioners ; 
though they 
had omitted to 
indorse the 
Adjournment 
on his Sum¬ 
mons. 
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I8i4<. Construction; and the only Question was, whether the 
Pbic^ase. “ b een enlarged. _ 

The Bankrupt was accordingly discharged (l). 

(1) Davis V. Trotter t 8 Adjournment had been in- 
Term Rep. 475, Dalton.*s dorsed. 

Case, 1 Bali and Beat, 130. 


June 11. l6. 

28. 

Injunction 
refused against 
a Verdict in 
Ejectment 
upon a Breach 
of Covenant by 
Lessee for 
Years as to the 
Mode of Cul¬ 
tivation, if ad¬ 
mitting Relief: 
the Defendant 
having been 
prevented from 
proving other 
Breaches, 
against which 
CO Relief could 
be had; as by 
tssigning with- 
eut Licence. 


LOVAT t). LORD RANELAGH. 

T he Bill stated the Title of the Plaintiff, as Lessee 
for fourteen Years by Indenture, dated the4lh Day 
of June, 1804, subject to a Proviso for re-entry on Non¬ 
payment of the Rent, or in case the Plaintiff should assign, 
set over, or otherwise part with, that Indentuie, or the 
Possession of the Premises thereby demised, or any Part 
thereof, for all or any Part of the said 'I'erin to any other 
Person whomsoever without the Licence in Writing of the 
Lessor, his Heirs or Assigns, or on Breach of any of the 
Covenants thereinafter contained on the Part of the 
Lessee; amongst whicii was a Covenant, that the Lessee 
“ would during the Term tliereby granted well and suf- 
ficiently manure and till all the arable Land, Parcel of 
** the said demised Premises, in an husbaiidlike Manuer, 
'' and would not sow, or take, or suffer to be sown or 
** taken, from any Part of the arable Land thereby de- 
“ mised more than two Crops of Corn or Grain in Suc- 
cessio.i; but after every such second Crop would in an 
husbandlike Manner summer-till and sow tlie same with 
“ Turnips, and with the Crops next succeeding the Tur- 
nips lay the same down with a sufficient Quantity of 
“ good sound Clover, or other Grass Seeds, and suffer the 
same to remain laid two Years before it should be 
“ broken up again.” 


The 
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The Bill then slated, that the Defendant, iivho was seized 
of the Reversion of the Premises, had commenced an 
Action of Ejectment against the Plaintiff to recover Pos¬ 
session for Breach of the Covenants in the Lease ; and 
delivered a Particular, alledging five distinct Breachesi Ran blag h. 
comprising a Breach of the Covenant for cropping the 
arable Lands, and of the Condition not to assign without 
Licence. On the Trial, at the Assizes for the County of 
Norfolkf a Verdict was given for the Plaintiff at I^aw; the * 
only Breach proved being a Breach of Covenant in the 
Mode of cropping a Piece of Ground, called the Bullock 
Hill PiecCf or Part thereof, during the Years 1811, 1812, 
and 1818; the Tenant having during the Year ISOQ, 
sown a Crop of Wheat on the said Piece of Land, 
and in 1810 a Crop of Barley, in 1811 planted about four 
Acres, Part thereof, with Potatoes, in the next Year 
sowed the same four Acres with Wheat, and in 1813 with 
Turnips; the said Mode of cropping the four Acres being, 
as was insisted, contrary to the Meaning of the Covenant 
for cropping the Farm, and a Breach thereof. 

Tlie Bill farther stating, that the Verdict was obtained 
on Account of such Breach, and no Evidence was ad¬ 
duced to prove any of the other Breaches, or at least that 
no other Breach was fully established, or admitted, or de¬ 
cided upon, by the Jury, charged, that the said Breach 
was justifiable under the Circumstances, that there had 
been from I'ime immemorial a large Bullock Fair an*- 
nually holden at Heuham St. Faith's f of the Demesne of 
which Manor the ^aid Farm is Part, commencing on the 
17tli of Octoberf and continuing for three Weeks; and the 
Lords of the Manor were bound to allow, or at least had 
always allowed, such Fair to be holden on a certain Part 
of the Farm, and particularly on Bullock Hill Piece: that 
in 1791 the Plaintiff, with the Consent of his Lessor, 

erected 


ts. 


1814. 

Lovat 

V. 

Lord 
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Ran BLAG H. 


erected on Bullock Hilt Piece a Cottage, Booth, and 
StaUes, for the Accommodation and' Entertainment of 
Persons, resorting to the Fair; that the four Acres imme¬ 
diately adjoining to and lay round those Buildings; and, if 
the four Acres had been in the Year 1811 sown with 
Turnips, or in 1812 laid down with Grass Seeds, the Tur¬ 
nips or Layer of Grass would have been destroyed or ma¬ 
terially injured by the Cattle at the Fair; that the Lessor 
never objected, or insisted upon the PlainlilPs ci opping 
the said four Acres according to the strict, literal, import 
of the said Covenant; but expressed Satisfaction at the 
Manner, in which the Plaintiff cultivated the Farm; and 
it would have been perfectly futile, and a Waste of La¬ 
bour and Expellee, to have cropped the four Acres ac¬ 
cording to the strict Terms of the Covenant. 


The Bill prayed, that the Plaintiff may be relieved from 
the Forfeitire, incurred by the Breach of Covenant in 
cropping Bullock Hill Piece ; offering to make Compen¬ 
sation ; and for an Injunction to restrain all farther Pro¬ 
ceedings ill the Action. 

The Answer stated, that the Defendant was prepared 
at the Trial to prove the several Breaches of Covenant in 
the Particular; but on examining a Witness with respect 
to the Breach, relating to the improper Cultivation of the 
Farm, it appeared to the Satisfaction of the Judge and Jury, 
that the Defendant at Law had clearly broken his Covenant 
as to the Cultivation of Bullock Hill Piece; and the Jury 
thereupon by the Direction of the Judge found a Verdict for 
the Plaintiff; who-offered, if necessary, to go into Evidence 
of other Breaches: but the Judge decided, that, one Breach 
of Covenant having been already proved, it was unneces¬ 
sary to go into others; and no Evidence was in Fact ad¬ 
duced to prove auy other of thcalledged Breaches, and no 

other 
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9 ther Breach of Covenant was established or admitted, or 
decided upon by the Jury. 

The Answer admitted the Existence of the Fair, held 
upon two Pieces of Land (one of them being 3ullock 
Hill Piece)f or some Part thereof, but not by any express 
Allowance of the Defendant, as Lord of the Manor; and 
that the PlaintifFhad, with the Consent of Sir Philip Ste- 
phenst the Lessor, erected on Bullock Hill Piece a Cottage, 
Booth, and Stables, as mentioned in the Bill, for the Ac* 
commodation of Persons resorting to the Fair; but the De> 
fendantdid not believe, that in case the four Acres had been 
sown with Turnips, or laid down with Grass Seeds, the Crops, 
would have been totally destroyed, or materially injured; 
admitting, that they might have been in some Degree in¬ 
jured. The Defendant farther stated, that he was ready 
to have proved at the Trial several Breaches of the Proviso 
in the Lease, committed by the Plaintiff, by under-letting 
or parting with the Possession of some Parts of the Pre¬ 
mises ; which with several other Breaches of Covenant 
were particularly specified in the Answer. 

A Motion was made for an Injunction to restrmn far¬ 
ther Proceedings in the Action. 

Sir Samuel RomUbf^ Mr. Bell, and Mr. Sidebottom, 
for the Plaintiff. 


The general Principle, long established, that a Court-of 
Equity w'ill relieve against a Breach of Covenant in alt 
Cases, where adequate Compensation can be made, was 
never shaken until the Case of Wadman v. Calcraft (a); 


(<i) 10 Ves* 67 . 


the 
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V. 

Lord 
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tlic Circumstances of wliich Case, as your Lordship ob¬ 
served in Jliil V, Barclay (fl), did not require a Decision 
of the general Question, whether a Court of Equity will 
relieve against a Forfeiture by Breach of Covenant other 
than for Payment of Rent. 

This is a general Covenant, prescribing a Mode of 
Cultivation for the whole Farm, not applied to this Piece 
of Ground specifically; and the Act of the Tenant was 
not wilful, without a fair Excuse : the Mode of Cultiva¬ 
tion prescribed, however well adapted to the Farm gene¬ 
rally, being under the peculiar Circumstances utterly inap¬ 
plicable to this Piece of Ground, a very inconsiderable 
Portion of it. The trifling Nature or Extent of the Act, 
creating a I'orfciture, has been considered a Ground of 
Relief: JJack v. Leonard (It), l^ash v. Lord Derby (c). 
Sa?iders v. Vope (d). The Circumstances, admitted by 
this Answer prove, that the Cultivation of this Piece of 
Lund according to the Covenant was, if not impossible, at 
least nugatory. The Assertion of the Ausw'er, that the 
ITefendaiit was prepared to prove other Breaches, which 
Evidence docs not appear to have been pressed upon the 
Judge, cannot form the Ground for refusing an Injunc¬ 
tion, to which the Plaintiff is entitled against the Conse¬ 
quences of that Breach, upon which the Verdict was ob¬ 
tained. 

Mr. Hart, and Mr. Wyatt, for the Defendant. 

The Lotid-Chancellor. 

The Answer admits distinctly, that the Verdict was 
taken upon this Breach alone, as to the Cultivation of this 
Piece of Ground ; but by no Means that.the Injury is iin-. 

(а) l6 Ves, 402. 18 (c) 2 P'ern.SSy. 

yes. 56. (d) 12 yes. 282 

(б) (j Mod. go. 


1814. 


LoVat 

V, 

Lord 
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material: much less that the Land might not have been 
cultivated according to the Covenant. The Result of the 
Ansvi'cr is, that the Landlord, who was prepared at the 
Trial to prove every Breach of Covenant, of which theTe- 
iiant might have been guilty, could have proved Breaches, 
against which this Court would not relieve; and was go¬ 
ing into Evidence with that View: but the Judge inter¬ 
fered upon the first Breach, as being quite sufllcient: the 
Bill praying an Injunction upon the Ground, a material 
Ground, I admit, that against that Breach this Court 
would relieve; insisting therefore upon the PlaintifTs 
Right, though the Defendant by his Answer represents, 
that he could have proved various Breaches, against w'hich 
the Court would not relieve. 


1814 . 

Lovat 

f». 

Lord 

Ranelagh. 


There is a wide Distinction in the Species of Justice Distinction 

to be administered under a Bill to restrain an Ejectment to^Injunc- 

against a Tenant holding by an actual Lease, and one Landlord and 

holding only under a Covenant for a Lease ; and this Rule Tenant upon 

has been established in the Doctrine and Practice of the an actual 

Court. Tlic Piaiutift' in a Bill for the specific Perform- Lease and a 

ance ol a C^ontraet, con>ing to stay Proceedings at I^aw, Agree- 

asks that Relief upon Grounds, not which he finds in the jitter* Case^no 

Proceedings,had at Law, but such as a Discovery,obtained Relief, if the 

from the Defendant, enables him to lay before the Court, Covenant 

and if the Answer establishes, that the Lease hcsieks must would have 

contain a Covenant, which would have been violated, of violated . 

, ,, , , ■ y-i II 1 - • in tlic former 

such a Nature, that this Court would not relieve against Ground 

the Breach, the Coint would not stay Proceedings upon a necessary. 

Covenant for a Lease, which, w'hen executed, the Lessor either by the 

might determine by an Ejectment, brought upon a Breach, ^' 0 *»duot of the 

against which no Relief could be had ( 1 ). Lessor oi uu- 

® der the Sta¬ 

tute (4 Geo. 3. c. 28. 


( 1 ) Gotirlay v. The Duke Descui ld v. Dinnett, 9 Mod. 
of Somersetf aniCt Voi. I. 68. 22. 


Ill 
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Relief against 
Breach of Co¬ 
venant by Non¬ 
payment of • 
Rent; Lessor 
therefore com¬ 
pelled to pro¬ 
ceed on some 
other Cove¬ 
nant, not ad¬ 
mitting Relief. 


Abuse in 
Ejectment by 
delivering a 
Particular spe¬ 
cifying a 
Brcachofevery 
Covenant. 


In the Case of an actual Lease there is a Distinction 
upon an obvious Principle. This Court has nothing to do 
with the Parties, unless from the Conduct of the Lessor, 
or under the Statute (a), some Right arises, deptiving the 
Lessor of the Benetit of his Covenant under that actual 
Lease. Where the Breach is Non-payment of Rent, which 
may be allowed for by Compensation, not only by the 
Authority of this Court, but also under the Statute, the 
Court does not prevent the Landlord’s proceeding, if he 
says he is proceeding, not merely for the Rent, but also 
for the Breach of other Covenants, against the Breach of 
which this Court does not relieve ; and therefore will not 
permit him to take Execution upon a Verdict for a Breach 
by Non-payment of Rent; but compels him to proceed 
on some Covenant, against the Breach of which this Court 
will not relieve (I). 

It is justly observed, that the Particular, delivered in 
this Case, containing a Specification of the Breach of 
every Covenant in the Lease, is an Abuse of the Pro¬ 
ceeding. The Question, however, arising fairly upon the 
Answer, is, whether there was not in Fact a Breach of 
every Covenant, upon which the Defendant had a Right 
to enter; and he says, he was ready to prove all these 
Breaches; but the Breach of this one Covenant being 
proved, against which this Court would have relieved, so 
little Damage arising from it, the Judge interfered; re¬ 
fusing to hear Evidence as to other Breaches. The Ver¬ 
dict therefore being taken upon that single Breach, they 
are just where they were. Under these Circumstances the 
(a) Stat.*4 Geo. 2. c. 28. s. 2. 

(l) In Hill v. Barclayf 18 nant is not extended beyond 
Ves. £6, it was decided, that the Cast of Payment of Mo- 
Relief against Forfeiture of a ney. 

Leaie for Breach of Cove- 


Bill 
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Bill is filed; and the Landlord, who must act upon In¬ 
formation ill general Cases, states, as far as he can, several 
Breaches, against which this Court would not i eiieve by 
Injunction, if the Tenant had an Agreement only, and 
not an actual Lease: for Instance, parting with the Pre¬ 
mises without Licence; against which Relief is never 
given. 


1814. 

Lovat 

V. 

Lord 

Ranelagh. 


I will look into the Authorities and the Bill and Answ'er 
with the View of considering all the Points of this Case: 
but it seems to me at present, that by granting the In¬ 
junction I should merely send the Parties to try other 
Breaches, of w bich, if the Answer is true, the Defendant 
has abundant Proof. 


The Lord Chai^cellou. 

My Opinion is, that this Injunction cannot be main¬ 
tained. 


Jme 28. 


1814. 

YONGE, Ex parte (1). June 18. 23. 

29. 

T his Petition, by tlie Assignees under a Commission Under a se- 
of Bankruptcy against Slatu^, stated, that Thomas parate Com- 
and William Botjieldf carrying on Trade in Partner- mission of 

Bankruptcy 

Proof by solvent Partners, having paid the joint Debts since the Bank¬ 
ruptcy, on Account of a Misapplication by the Bankrupt to his own 
Use, not by Contract, but by Fraud, exceeding his Authority, and 
without the Privity of his Partners. 

Partner within the Stat. 49 Geo, 3* c, 121. s. 8; as though not a 
Surety, strictly, a “ Person liable.’* 


(1) 2 Rot^a Bkpt. Ce. 40. 


ship 
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ship as Iron-masters, in 1807, agreed with Slaney to 
enter into Partnership in a Banking Business at Shxffnal ; 
by the Articles providing, that Slaney should take the 
active Part and Management of the Partnership, draw the 
Drafts, and keep the Cash Accounts. On the 25th of Jia* 
nuaryy 1811, Slaney went to London ; and having on the 
9lh of February embarked for Americay on the 14th 
of March, 1811, the Commission issued. At that Time 
<£’1355: l^:8d. was the general Balance due from the 
Bankrupt to the Partnership: but the Botfields were 
permitted to prove under the Commission a Debt of 
c£22,l 10: 16s: lOd. the Amount of Sums alledged to 
have been taken by the Bankrupt out of, or obtained from, 
the Partnership without the Knowledge or Consent of the 
Botjiehh; who had given Securities, or paid, to that 
Amount. The Schedules, referred to by the Petition, 
stated the Particulars of the Debt, consisting principally 
ot Bills, drawn by Slaney on the Correspondents of 
the House in London, between the 1 st of January and 
8th of February, 1811, in the usual Course for Value 
received. The Petition prayed, that the Proof may be 
expunged. 


The Affidavit of the Botfields stated their Ignorance, 
that Slaney was embarrassed, until he had absconded: 
that they were even then ignorant, that he had drawn any 
Bills, or received or borrowed any Money, in the Name 
of the Firm; that there was no Entry in the Books of any 
such Bills or Notes; which in the ordinary Way otight to 
have been: but after the 3d of March they discovered, 
that he had without their Knowledge or Privity and clan¬ 
destinely nfid fraudulently drawn these Bills, &c. lor his 
own separate Use, in Fraud of the Deponents, amounting 
to ^22,1 10 : ids; lod, which the Deponents had out of 
their own private and separate Estates given Security for, 
or paid the Amount of. This last Passage was explained 

m 
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ia the Argument tlius; that the Payment by the Boifields 
out of their own Property, not before, but since the 
Bankruptcy, was not of the specific Debts, contracted by 
Slanej/, but of other joint Debts to that Amount, bcitig 
all the Debts outstanding. Inhere w'as but one Instance 
of a Security given, in the Case of a Creditor, who, 
being a Lunatic, could not recover the Debt. 


1814. 

W-' 

Yonge, 


Mr. Leach, and Mr. Montagu, in support of the Pe¬ 
tition, argued, that the Botjields could not, as against the 
Creditors of Slanei/, dispute his Acts, the Effect of their 
Confidence in giving him the whole Management; that 
they did not become his Creditors untit after Payment 
of the Partnership Debts; that supposing they had paid 
all the Joint Debts, that Payuiciit, subsequent to the 
Bankruptcy, could not enable them to prove; that joint 
Creditors cannot prove for the Purpose of receiving Di¬ 
vidends out of the separate Estate, if there is joint Pro¬ 
perty or a solvent Partner; and that tlie late Cases Ex parte 
Reeve {a), Ex parte Broome {b). Ex parte Kensing¬ 
ton (c), and Ex parte Kendall{d)-, shew, joint Creditors 
cannot prove against separate Estate unless there be no 
joint Estate, and no solvebt Partner. The Act of 
Parliament (e) has no Application, a Partner being 
primarily liable, not as a “ Surety" for the Debt of 
another. 


Sir Samuel Romillj/, Mr. Hart, and Mr. Bell, for the 
Botjields contended, that in these Transactions Slaney 
was not to be considered a Partner with the Botfields, as 
between themselves; though he was so as to all other ' 

V 

(o) 9 Ves, .OSS. 52. Ex parte Taitt, l6 Ves, 

(b) 1 itose*s Bank. *Ca. 193 . 

®9- {d) U Ves, 4.49, 

(c) 14 Ves. 447, Ex parte {e) Stat. 49 Geo. 3. c. 121. 
Sadler and Jackson, 15 Ves. s. 8. 

VoL. III. D 


Persons; 
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Exception, 
where one is 
also engaged 

in n difierent 

* 

Concerh. 


Persons; and that the Right to prove is the Consequence 
of the Fraud; according to Ex parte Harris (a), and the 
Cases there referret} to. 

The Lord Chancellor. 

Traces are to be found of Lord Hardwickds Opinion, 
that, where an individual Partner was indebted to the 
Partnership, or the Partnership to the Individual, the 
joint and separate Estates might with reference to the 
Debts be treated otherwise than the Court has been in the 
Habit of treating such Circumstances ever since the Case 
of Lodge and Fendalip): a Case of as scandalous a 
Breach of Justice and as much Hardship as I remember. 
Since that Case, where a Commission of Bankruptcy has 
issued against a Number of Individuals, all engaged in 
the same Concern, (and excepting the Case, where one is 
also engaged in a different Concern) it has been constantly 
held, that the joint Creditors cannot recal into the joint 
Fund what one Partner has applied by Contract, either 
expressed or implied: as, where. Money having been 
taken out by an individual Partner, or, the Conduct of 
die Individual has been such as led to bis Appropriation 
to bis own Use; the Body afterwards approving or ac» 
quiescing in that. The Funds in such Cases must re¬ 
main, as they stood at the Bankruptcy: the joint and 
separate Creditors taking respectively what is left of each 
Estate. 

Where, on the other Hand there has been that Sort of 
Fraud, as in Fordyc^s Case (c), and subsequent Cases> 
that one Partner may be represented as having stolen Pro¬ 
perty out of the joint Fund, (not using that Term offea- 

(n) Ante, Vol, 11. 210. Richardson v. Gooding, 2 
1 Rose, 12g. 437- Vern. OgS. 

(6) 1 Ves. jun. • l66. See (c) i Cookers Bank* Law, 
Note {a),.anU, Yol. II. 211. 662, ed. 6* 


sively), 
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sivelj)} the Court has said, it is against Conscience, that 
his separate Creditors should resist the Restoration of that 
which the separate Debtor, from whom they seek Pay¬ 
ment, has so unrighteously, against the Consent of his 
Partners,. and in Fraud of their Contract, taken out of 
the joint Fund. 


1814. 

'-V-' 

YoNtSBj 
Ex parte. 


That, however, is the Equity, subsisting betw'een the , 
joint and the separate Creditors; and the Peculiarity of 
this Case is, that the Claim is not by the joint Creditors 
against the separate Creditors of Slaney^ but by his Part" 
ners, to re>imburse themselves for other Sums, which 
they paid, not before, but since the Bankruptcy. These 
Circumstances raise a new and very important Question, 
which has been argued upon general Grounds. I'hc par¬ 
ticular Ground, advanced by the Petition is, that Slaney 
was placed by the other Partners in such a Situation of 
Coufidence and Management over die whole Concern, 
that his Acts, apparently as Partner, cannot, as against his 
separate Creditors, be disputed by the other ^Partners. 
There might be Consent, positive or ||nplied, that would 
prevent the Proof as against bis separate Creditors: but 
upon the Affidavits, and so much of the Articles as is 
stated, this goes no farther than an Authority to appear 
in the Woild as the acting Partner: not giving any Autho¬ 
rity to deal, as he has dealt, with the received: nor 

is there auy Acquiescence by the other Partners in his so 
dealing, that can be represented as equivalent to such 
Audiority. 

The Question in all these Cases depends upon the 
Application of the Facts to the Principle, established by 
the later Decisions, which I am by. no Means inclined 
to disturb: and with reference to that Principle the 
Bankrupt appeals to me to have stolen all this Property 

D 2 in 
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in the Partner¬ 
ship Books. 


June 2Cf. 




in Substance, and in the Sense in which I have before 
used that Expression. The Authority, given to bold him¬ 
self out as the acting Partner, imposed' upon him an 
Obligation the Instant he received Property either to 
apply it to Partnership Purposes, or to charge himself 
as Debtor with it in the Partnership Books. If his 
Pai (tiers could have known, that he had applied it to his 
own Purposes, from their immediate or subsequent Know¬ 
ledge, n^>on subsequent dealing, their Consent would be 
implied ; which, if all were Bankrupts, wouhl prevent 
Proof by the joint Creditors against the separate Cre¬ 
ditors : but this Case appears not capable of being di- 
stinguislied from those, in which a Partner has been con¬ 
sidered as having taken, and applied, joint Property frau¬ 
dulently as against the other Partners; upon which it has 
been held, that the Property becuiniiig separate under 
such Circumstances, roust be applied, not as separate 
Estate, but as if all had remained solvent. The Pecu¬ 
liarity of this Case arises from the Circumstance, that 
they are not all Bankrupts; and another Question is, 
whether the two, who are not Bankrupts can be con¬ 
sidered, not as Sureties, but as ** Persons liable'* within 
the Terms of the late Act of Parliament (a). 

T//e Lord Chancellor. 

I may state the Result of the Circumstances detailed 
by this Petition, at great Length, thought not improperly, 
as amoHiiling to Facts, not precisely, but similar to these. 
The two Botfields were engaged in Partnership w'i^- 
Slaney. To Slamy was committed very muck the. 
Management; but not so committed, that he couldSe' 
guilty of Abuses, which the Nature of the Maitagemeat 
did not authorize; and which, suck as he committed, 
were not sanctioned by the Knowledge, or by any sub- 
(a) 6tat. 49 Gto. 3. c. 131. s. 8. 


sequent 
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sequent Acts of hie Partners. He* gained by -the Credit 
of the Partnership several Sums, amountiug in the whole 
to the aggregate Sum of ,£22,000, He afterward** went 
to Aifierica ,* having obtained Part of that Sum for his 
own private Purposes immediately before his Departure. 

It turns out, as a Fact, that none of those Sums were 
entered in the Partnership Books: and it was not dis¬ 
covered until after the Bankruptcy, that such had been the ^ 
Nature of hife Transactions. At the Time of the Bank¬ 
ruptcy the Partnership Accounts were uiisettled; and the 
Partnership owed considerable Debts at that 'rime; in 
respect of w'hich Deinauds Slangy stood with his Part¬ 
ners a Debtor to the joint Creditors. Those Debts have 
been all since paid by the two solvent Partners. 

Under these Circumstances, if all the Partners ha<l 
liecomc Bankrupt, the Law is undeniable upon the Au¬ 
thorities, the Principle of which, though they differ con¬ 
siderably through a long Period of Time, as settled by 
Lord ThurloWi and since follow'ed, I should w'ith great 
Reluctance see in any Degree infringed.' It is unques¬ 
tionable, that both Lord Ifardwicke and Lord Talbot had 
held, that, where Money had been, even by Contract, 
taken out of a Partnership, which b^aine Bankrupt, the 
Partnership might prove that, as a Debt aguinst the sepa¬ 
rate Bstate : but in the Case of Lodge and’ Feudal (ci), if 
not in an earlier Case, Lord Thurlow decided, that such 
Proof could not be made; that, if-it was-by Contract, 
and all the Partners became Bankrupt, Things must re¬ 
main, as they were ; that the Partnership could not prove 
in pompetition with its own Creditors : nor could an in¬ 
dividual Partner, if tl^ Partnership^ became indebted to 
him, prove in Competition with liis own Creditors: and 

(a) 1 Ves, jun. l66. Ex patte Batson^ 1 Cookers Bank. 

Law, 534. 

D 3 under 
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under sucfi Circuiiistanres, whore the Debt arises by 
Contract, there could be no Proof by the one Estate or 
thi* other. 


On the other l^and, it has been decided, and under¬ 
stood from Fordyc^% Case («) downwards, that where 
one Partner has not by Contract but by Fraud, in Breach 
of all the Obligations Partners owe to each other, ab¬ 
stracted the joint Property, the Partnership may prove a 
Debt against his separate Estate for that Money; as 
having no Connection ith the general Result of all their 
Traiisaciions. I hope, 1 have not been understood in any 
Observation that hi.s f^leii from me, as having broken in 
upon that; and I say this, giving my Assent, rather from 
a Sense of the Tnconveuicnce and Mischief in the Ad¬ 
ministration of Justice, that Decisions should be left in 
a Stat<, that makes ii impossible for any one to know how 
to advise, than as going the full Length of approving the 
later Course; as it is the Business of Partneis to know 
their I'ransactions; to keep each other Ri^ht: and per¬ 
haps the better Rule would have been to impose upon 
them, and hold them to that strict Obligation. The 
Law, however, being settled, there is no doubt, that Slaney 
took this Property under Circumstances, in which, if all 
the Pai tners were Bankrupts, Proof by the Partnership 
against his separate Estate would have been permitted; 
and w hen I speak of the Estate of the Partnershijj, 1 am 
aware, that is the Estate of the Botfields and Slaney, 
which by the Interposition of this Court, though com¬ 
prehending Slaney, or the Creditors representing both 
him and the liatjields, would have been proving against 
thjB Esiaie of Slaney. 1 notice it; as in many Cases 
^here the Individual proving had neither a legal nor an 
equitable Debt, yet tb^ Proof has been admitted for the 
Benefit uf tliose, who may have an Equity, 

V -(a) E»parte Cwi, 1 Cooke'e Bank. Law, £ 62 , eSi, 6. 

^ The 
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Tiie ^estion then is, whether the Solvency of the two 
Hotjields calls on me to say, they shall not for the Benefit 
of themselves have that Right against the separate Estate 
of Slane^f who in the Sense, in which that Expression 
itself may be applied has robbed this Partnership, which, 
it is admitted in my View of the Case, the Creditors of 
the Partnership would have, if all three had become 
Bankrupt. It is said, they cannot; as they would be 
entering into a Competition with their own Creditors: 
but that is not so. Slant's separate Estate must go to 
his separate Creditors; there being solvent Partners, who 
actually paid the Debts of the Partnership, after the 
Bankruptcy I agree; claiming therefore the same Equity 
as the joint Creditors would have, if all were Bank¬ 
rupts. 

The Question stands thus. In Bankruptcy there is both 
a legal and equitable Jurisdiction; and preiriously to the 
Bankruptcy the Botjields might have filed a Bill to com¬ 
pel Sidney to repay that Money,so fraudulently abstracted. 
That Right <v:an never be taken from them by the Bank¬ 
ruptcy of Sidney f and the Fact, that his separate Creditors 
have a Right to his separate Estate^ as, though in Law 
the two solvent Partners cannot strictly be the Creditors 
of Slangy and though if all were solvent, the three could 
not maintain an Action against one of them, yet in Equity 
upon such a Transaction the Money, fo abstracted by that 
one, is the Debt of the two, to be ^applied by them as 
Trustees for the three; and the Bankruptcy would not 
alter that. 


1814. 


Yongb, 
Ex jiarte. 


Under a sepa¬ 
rate Commis¬ 
sion of Bank¬ 
ruptcy, there 
being a solvent 
Partner, the 
separate Estate 
applied to tlie 
separate Cre- 
ditors, exclu. 
sively. 


^ Tliere is however a farther Ground. If it is necessary 
to answer the moral Justice of this Case, the late Act of 
Parliament (n) would give considerable Aid. If that Act 

.(a) Stat. 49 Geo. 3. c. 121. s. 8. 

• D 4 is 
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is Ufkterstood as applj'iag only to Sureties strictly, it is 
impossible to represent the Botfields as Sureties: but 
tunny Cases fall within the Reach of the other Words in 
that Act “ liable to”: Cases, which I know that Act was 
intended tq comprehend. The Drawer of a Bill of Ex¬ 
change, for Instance, is not strictly a Surety for the Ac¬ 
ceptor. In general Cases the Acceptor is primarily liable 
upon the Bill; and the Drawer may be in the Nature of 
a Surety; .but, if the real Transaction is, that as be¬ 
tween them the Drawer shall be first liable, after what 
has passed at Law and here with reference to the Ac* 
ceptor having, or not having Effects, I state from a per¬ 
fect Recollection, that, when that BUI qiassed, it was in 
Contemplation where Justice required it, that the Ac* 
ceptor should be considered a Person liable for file 
Drawer; but, farther the Circumstances of each are to be 
looked at; and, if a Person has become liable, under this 
Section (a) of the Act he is to have Relief. 

Ill this Case Slanej/^ pledges the Partnership Credit; al 
he might'with respect to third Persons; but he pledges 
it for a. Debt, the Benefit of which he took entirely to 
himself. As between him s^nd the Partnership there is no 
Doubt, that he was first liable. It is true, as Mr. Beach 
has urged, that the two cannot be represented a- the Cre¬ 
ditors of Slaneif in respect of this Transaction; as in Fact 
the three are so: he being one of them : but Equity will 
modify the Transaction; and put it in such Circumstances, 
that, the equitable Remedy of the two solvent Partners 
shall not be defeated by the Fact, that they may not hav6 
the legal Remedy ; and it is clear, that an equitable Debt 
may be proved iti Bankruptcy'; though at cannot be the 
Foundation of the Commission as the petitioning Credi* 
toFs Debt. 

(ff) Sec. 8. 

as the petitioning Creditor's Debt. 

Upon 
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Upon these Grounds it appears to me, that the plain, 
tnoral, J ustice of this Case is not met by any legal Prio- 
ctple, calling up(fti me to refuse to giveT Effect to the 
inoral Justice; and therefore these Parties are entitled to 
hold this Proof (1). . 


1814. 

Yomqb, 
E* parte. 


HAMPSON V. HAMPSON. 

< , ^ 

A motion was made for a new Trial of an Issue, 
directed to try, whether a Deed executed in 1783, 
was obtained by Duress ot Fraud* The Ground of the 
Motion was, that written Evidence, had been rejected by 
the Judge, w'hich ought to have been received. 

Sir Samuel • RomiU^f and Mr. Holropd, in support of 
the Motion, contended, that the improper Rejection of 
Evidence is alone a sufficient Ground for granting a new 
Trial; and that such is the Rule at Law; citing fVilson 
V. Rastall (fl). , 

Mr. Leach, Mr. Parke, Mr. Scarlett, and Mr. Bell, 
opposed t!)c Motion ; denying, that such is the Rule at 
Law; and observing that Wilson v. Rastall was a penal 
Action: but admitting the Rule at Law to be as repre¬ 
sented, they insisted, that it cannot prevail in this Court; 
who will look into the whole of the Evidence; and, if 
not convinced by that Examination, that tfc^re ought upon 
conscientious Grounds to be a new Tiial;* will not grant 


• J814, 
Jwie2% 

The improper 
Rejection of 
written Evi¬ 
dence no 
Ground for 
granting a new 
Trial of an Is¬ 
sue : the Court 
being satisfied 
with the Ver¬ 
dict upon all 
the Evidence, 
including that 
rejected. 


(o) 4 Term Rep. 7S3. Colcraft v. GilAs, 5, Term Rep. ID. 


(1) See Ea parte Taylor, upon by the Lord Chancellor. 
2 Rose’s BankfCa. 175 , where See also Ex parte Ogilry, 
the present Case is observed Ibf 177. 
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it;' tlibugh satisfied, that Evidence was improperly re¬ 
jected, or received. This was clearly acted upon in Ths 
Warden and Minor Canons of St, Paufs v. Morris (a), 

m 

The Lord Chancellor refused the Application; 
declaring his Opinion upon a very minute Consideration 
of all the Evidence, that;‘though the Paper, which was 
rejected ought to have been received, it ought not to have 
produced a difierent Verdict. His Lordship made the 
following Observations. 


A Record may 
be a&cted by 
Fraud: a Fine 
for Instance; 
if the Appear* 
anceofthc Wo¬ 
man was the 
Effect of previ¬ 
ous Compul¬ 
sion. 


1 admit, that even a Record may be affected by Fraud; 
a Fine, for Instance; if it can be established, that the Ap¬ 
pearance of die Woman before the Judge was the Effect of 
Compulsion, applied before she came there. 

The first Point, upon which this Application for a new 
Trial has been put, is, that^ whatever may be the Effect of. 
the Evidence, that was received, yet, if Evidence has been 
rejected, that ought to have been received, when that is 
established in Law to the Satisfaction' of this Court, a 
new Trial ought to be directed; and it was insisted, Uiat 
this is the Course at Law in such Circumstances. 


My Opinion being, that these Papers, which w'ere re¬ 
jected by the Judge, ought to have been admitted in EvL 
deuce, the Question, whether, that Fact once established, 
there must be a new Trial, and all farther Consideration 
of the Evidence put out of the Question, stands thus. 


Jurisdiction in Courts of Equity have an original Jurisdiction, which, I 
Equity to try agree, must be exercised according to a sound Discretion; 

to try Questions of Fact without the Intervention of a 
Jury; and which Aid is sought, according to the common 
Expression, for the Purpose of informing th^ Conscience 

{a) 9 155, 


Questions of 
Fact without 
the Aid of a 
Jury :io be 
exercise(^ bjf a 
sound IKfilprll- 
tion* ' 


of 
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, ^ the Court. I agree, that a ^fistakelo refusing to senH 
the Cause to a Jury is a just Ground, of Appeal if the 
Court of Appeal should think, that the contrary Decision 
would have been a sounder Exercise of Discretion: but it 
is a competent Exercise of the Authority and Duty of the 
Court in every Case, and throughout every Case, and in 
every Stage, determine according to its Discretion, 
whether it does, or not, want that Assistance. 

In the Case of T/ie Minor Canons of SL PauVa (a), 
the Question, whether Evidence had not been improperly 
rejected, arose upon the Trial in the Court of Exchequer: 
three of the Barons thought,.that the Evidence ought not 
to have been received ; BaroU Graham thought otiierwise. 
My Opinion always was, tliat this Court was not justified 
in sending that Question to a Trial; but upon the Motion, 
diat was matte here for a new Trial, I held myseifbound to 
consider that Direction *4 the Court right: the Order, never 
having been dispiaced.by .1 Re-iieariiig or Appeal. Taking 
it so, the only Considerations were, 1st, whether the Evi¬ 
dence was improperly reiecled ; 2dly, what it was right to 
do. I I'noi.ahi, the rejected Evidence ought to have been 
admi< led but the Course I look was to exairiine ihe whole 
Case , f ivfn.^ed the Applicatit»n; my Opinion being, 
that, if, that Evidence being received, the Verdict had been 
contrary to that, which was found, I should not have held 
myself bound by that Verdict. 

If it' is to be taken, that, as this is written Evidence, it is 
to be received, 1 cannot accede to that Proposition. The 
Principle must lead to this Rule : look at that written 
Evidence: consider its whole Import and Effect; strip it 

(a) The garden and Minor Qtnons qf St. PauPs v. 
Morris, 9 Ves, 155. 
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of nothing: give it the utmost Effect, which in judicial 
Consideration it can liave, and, not considering Proceed¬ 
ings tit Law, tlie Practice of this Court for many Years 
justifies the Right to look at all the Evidence ; what, if 
rejected, ought to have been admitted; to give it the 
fullest rational Effect, of which it is capable; and then to 
determine, whether, if that Evidence, b<^g introduced, 
ought not to have altered the Verdict, this Court will 
send it to another Trial, to see, whetlier a Jury will do 
what ki that View the Court thinks ought not to be 
done. 

Then ought these Papers to produce a different Effect i 
If the Verdict is right upon the rest of the Evidence, it is 
impossible to say that these Papers, had they been pro¬ 
duced, ought to displace its Effect; having regard to 
those Principles, which for the Safety of Mankind must 
be applied ; whatever Inconvenience may be the Result in 
particular Cases. Being called upon to say that the In¬ 
strument of 1783 is to be affected by Duress, Compulsion, 
or Fraud, I must collect the Facts from all the Evidence, 
that may be laid before this Court, or a Jury. The Effect 
of these Papers is, that they shew an Anxiety for a Rc- 
execution of the Instrumeat, as a Remedy for the Incon¬ 
venience of Family Disputes; always asserting its legal 
validity: but it would be a wild Conclusion, where Parties 
marry under such Terms, that solemn Instruments are to 
be set aside on Account of this Contradiction as to their 
Mode of Life and such Circumstances. The real Ques¬ 
tion is, whether the Evidence clearly preponderates as to 
the Effect of these Instruments. That depends upon a 
Comparison of the Evidence ; and upon examining it 
throughout, and in Detail, it appears to me quite* incon¬ 
sistent with the Safety of Transactions relative to Instru¬ 
ments of this Sort, taking the Proofs altogether, and with 

the 
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the Effect of these Papers, to say, that this Verdict u not 
right. 


1814, 
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Therefore there ought not to be a new Trial. 

> I 


V. * 

Hampbok. 


SILBERSCHILDT V. SCHIOTT. 


B y a Will, dated the ISth of Marche 179'8, and at¬ 
tested by tliree Witnesses, the Testator, having in 
1795 obtained a Decree of Foreclosure of a Mortgage 
to him in Fee of Estates in Lancashire, made the following 
Disposition: 

" I now proceed to will and bequeath, all the Property 
I may die possessed of after paying my legal Debts and 
** Funeral Expences as follows (viz.) 1 will and bequeath 
** to Harriet my Wife for her natural Life the Interest of 
** my Property in the English Funds 36,291 : l5«: 6d. 
" in Trusts at this present Time &c Item for her na- 
** tural Life the Interest.or Proceeds of certain Farms in 
“ the County of Lcmcaster mortgaged to me for s^2500, 
**.the Documents whereof are now in the Possession of 
** ■ Item for her natural Life the Use and 

“ Residence of my Dwelling-house No 19 Devonshire^ 
** place London Value to me .£3400 &c /fm all her 
" Paraphernalia &c in London at her own free Disposal.” 

tt -1 hereby declare it to be my Will that 

, ** all the Bequests aforesaid with the Exception of the 
“ Articles left to the free Disposal of my Wife Harriet 
** shall' after her Decease be disposed of itf Manner fol- 

' “ lowing 


Rolls. 

1814, 

Jtdy 14, 15. 
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** loiiyiDg to my Daughter Harriet SilberKhildt oae thvil 
Part of my Property in the English Funds as aforesaid 
** the pnucipMl Money to be so settled and secured upon 
** Harriet and her Children lawfully begotten as to put it 
out of the Power of her Husband Captain Jacob Fred. 
** Silberschildt to touch a Shilling of it Item one third 
** Part of the Value of my Pwelluoig>h(^|pe in London 
** when sold without restriction Item one third Part of 
the Sum of £^500 principal Money disposed of in 
** Mortgage of Farms aforesaid. In like Manner to my 
** Daughter Elizaleth Le Gros 1 hereby declare it to be 
** my Will she inherit and enjoy after the Decease of 
" Harriet my Wife all the Bequests in the same Propor- 
** tkm and upon the same Conditions as granted to her 
Sister Harriet Silbersckildt with this special Difference 
** only dial as my Daughter Elizaleth has as yet no Child 
** or Children nor likely to have I hereby Will that on her 
** Demise without Child or Children by William Le Gros 
the one third aforesaid in the English Funds shall re> 
“ vert to and become the Property of my Heirs at Law 
&c. And I hereby declare it to be my last Will that 
** my natural Son William Haldane Barton shall in like 
Manner inherit and enjoy one third Part of the aforesaid 
** Bequest upon the same Conditions as to my Daughters 
** Harriet and Elizabeth with this only Difference that 
** his third Part of the said Bequests shall be at his own' 
free Disposal''when eighteen Years of Age.” 


The Testator, by the second of several unattested Codi¬ 
cils, made some Alterations in his Will, invoked “the 
Bequest made to Harriet” his Wife; directing “ ilie said 
“ Bequest*' to go to his Heirs at Law ; witii Reservation 
however of any future Disposition be might think proper 
to make of “ such Bequests.” 


By 
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By a tiiird Codicil he gave the following direction;. 
** that ■ the Bequests to my Haughter BUzabeth in the 
** Body of my last Will left at her free Disposal with a 
" View that her Husband should personally benefit by 
** tliem shall by this my third Codicil be done away, that is 
“ to say, the said Bequests to be laid under the sante Re- 
** strictions the rest so particularly specified in the 
" Body of my last Will.** 


1814. 

StXiBEBS- 

CHinOT 

V. 

SCHIOTT. 


The Bill insisted, that by the Terms of the Will the 
mortgaged Estate in the County of Lancaster is to be 
considered as Part of the personal Estate of the Testator 
specifically given to Harriet^ his Wife, for Life, and after 
her Death to Harriet Silberschildt, and to Elizabeth Le 
Gros ; and that by tlie Terms of the second Codicil the 
Bequest to Harriet^ the Wife, is revoked; and the Mort> 
gage Money given in equal Moieties to Harriet SUber- 
sckildt and Elizabeth Le Gros, &c. 

Upon a Question from the Cburt, it was admitted, that 
the Subject of the Bequest was only the Sum of ^2500, 
subject to which the Estate was to descend to the Heir. 
Tlie Will had not been proved: but the Master of the 
Rolls said, he would give his Judgment; supposing it duly 
executed. 

, Mr. Hart and Mr. HornCy for the Piaintiifs: Sir Samuel 
Romilly, and Mr. Wingfieldy for Defendants, claiming the 
Money under the Bequest to die Daughters, as personal 
Property. 

As between the Representatives this Property would 
take the Character of real or personal Estate at the Op¬ 
tion of the Testator. Until the Foreclosure his Interest 
was Money certainly; but the Instant the Foreclosure was 
made absolute must be taken as real Estate, descetidiog to 

his 
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ills Heir at Law; subject however to any Indication of 
his Intention lo consider and treat it as still continuing 
Part of ius personal Property; and the Character of real 
Estate, acquirei! by the Foreclosure, is so far from being 
indefeasible, that very slight Circumstances, an Action, 
for Instance, brought upon a collateral Security, have 
been considered a sufficient Indication of ^h Intention. 
The 'IVi'tatoV has exercised his Right to have his original 
Interest still cojisidered a subsisting Mortgage for the Be- 
uefit of his personal Estate; though he had acquired the 
Fee. ITiere is not an Expression in this Will importing an 
Intention to dispose of real Estate. Tho Will is attested 
by three Witnesses : not in the usual Form, according to 
the Statute of Frauds; but merely ** signed and sealed af 
“ Copvnhagmy &c.” 


Mr. Leachj and Mr. Cooke, for the Heirs at Law. 


The Intention of this Testator was to puss his whole 
Interest: but he could pass it only, according to the 
Nature of the Property’, as real Estate. Could the Mort¬ 
gagor take Advantage of this, as having again made it a re¬ 
deemable Interest ? An Action, brought upon the Bond, 
having the Effect of opening the Foreclosure, has no 
Relation lo a plain, mistaken. Declaration in a Will. Fpoii 
this Qu<;sl'on the Codicils, none of them being attested, 
cannot be regarded. It is evident that he had no Notion 
of tho Distinction between the Terms applicable to real 
and personal Property. The Introduction declares bis 
Intention to bequeath all the Property he may die pos¬ 
sessed of; and lie t,flcrwards uses the Terms “inherit” 
and “ Heiis at Law,” applicable to real Estate only, in-, 
discrimina^ely with reference to personal Property% His 
Mistake as to the Nature of his Interest cannot convert 
real Estate into personal. 

I Hi 
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My Opinion is, that, if the Will is properly, executed, 
the Land in question passes by it. The Mortgage, which 
the Testator had originally upon the Estate, being fore- 
dosed, the Estate became absolutely his; and in Strict* 
ness at the Dam of the Will there was no Estate mnr^aged 
to him; nor any Money due to him upon Mortgage. The 
Mortgage being extinct, the Land was his own. He seems, 
however, not very well to have understood the Effect of a 
Foreclosure; and sUll continues to describe as a !Mort« 
gage the Interest he had. If his Interest had been really 
such, there is no Doubt, a Gift of the Money would have 
carried his Interest in the Land ,upon which it was se¬ 
cured. The Que.stion is, what he meant to comprehend 
in the Description: whether only the Money, originally 
lent on Mortgage, or all the Interest, w hich at the Date 
of tile Will he had in him, and wiiich had been acquired 
in consequence of that Mortgage. 

The Will is throughout very inaccurate. The Devise 
of a Life Interest to his Wife is expressed in one Way; 
that of the Remainder to the Children in another. The 
first, seems to import the interest in the Land: the other 
the Interest in the Money: yet it is evident, that in both 
Instances be meant to speak of precisely the same Subject 
^riie Devise to his Wife is thus expressed: 

Item for her natural Life the Interest or Proceeds of 
** certain Farms in the County of Lancaster mortgaged to 
me for ^25Q0” 

i 

That undoubtedly gives her a Right to the Produce of 
those Farms: she became Tenant for Life by the Devise, 
Afterwards he states his Intention, that the Children shall 
VoL. III. E * enjoy 
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enjoy a Aer her j[!}ecea8e; apportioning among them all the 
Bequests aforesaid; but in that Apportionment he changes 
the Phraseology: instead of giving, as he had given to his 
Wife, the Farms mortgaged to him, he gives ** the Sum 
of .£*2500 principaLMoney disposed of in Mortgage of 
Farms as aforesaid.** This seems to me not to have 
been a Difference of Intention; but to proceed from the 
general Inaccuracy, apparent throughout the Will, and 
that Sort of Doubt, which appears to have pervaded his 
Mind with regard to the Nature of his Interest in the 
Subject; speaking of it sometimes as Money; sometimes 
as Land: sometimes of the Farms, as representing the 
Money; sometimes of the Money, as representing the 
Farms. 


The Question is, whether he meant to separate the 
Money from the Land; or to give all his Interest, whether 
Land or Money, to the same Person. The latter is my 
Opinion. This is one Bequest; and by that an entire 
Disposition of the Property. He never intended to give 
the Money as a Charge upon the Land, and toleave the 
Land undisposed of; as it would be, if his Intention was 
not by these Devises to give all the Interest in the Land. 

Consequently, if the Will was duly executed, all his 
Interest passed. 


STOKOE 
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STOKOE V. ROBSON. 


Rolls. 
18M, 
Jufy 30. 


T he Bill was filed the Representative of a Mort- xhe Title 

gagee, prajing a Foreclosure against the Hepreseuta- Deeds being 
fives of the Mortgagor, and a Purchaser; admitting, that stolen from a 
the PlaiutiiFis ui^ble to produce the Des^^ by which the Mortgagee, the 
Mortgages were created; having been stolen from a Desk Account di¬ 
in the Dwelling-house of the Mortgagee, in October^ reeled with an 
1803 f and the Plaititiff having never been able to reco- Is'quiry. 
ver them; but charging, that the Plaintiff has the original 
Draft of one of the Mortgages ; and that the Existence 
of the Mortgage Debt is proved by Payment of Interest 
down to a particular Period; and setting forth a Notice 
from the Mojtgagor, that he would pay off the Mort¬ 
gage. 


T'he Answer of the Defendant Robson, the Purchaser, 
admitted, that ^400, Part of the Purchase-mon^, was 
left in hlh Hands to answer what was due on the Mort¬ 
gage ; submitted, that, as the Plaintiff is unable to pro¬ 
duce the Title Deeds, and the Mortgagee might have as¬ 
signed the Mortgage to some Person, the Defendant 
cannot with Safety pay the Money without having such 
Securities delivered up; offering upon Deliv^y of them, 
dr being indemnified, to pay off die Mortage. 


Sir Samuel Romilly, and Mr. Bell, for the Plaintiff, 
mentioned the Case of Sckoole v. Sail (a), and Smith v. 
Bicknett{b)i suggesting, that^ as in the latter Case, an 

Inquiry 

(a) i Sch, Ijf. The Bill, filed by the £xe<i 

(b) Smith v. Bicknbll. cutors of the Mortgagor, 
Reg. Lib. B. 1805,/o. 596 b. Dicka, against the surviving 

E 2 Executors 
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Robson. Mr. Leach, and Mr. Wingfidd, fc^ the Defendants, 
resisted any Decree; observing, that in the Case, mra- 

booed 

Executors of the Mortgagee should direct; and, if neces- 
in Fee, in Possesidon, Hdi, sary, that Inquiries may be 
stated, that the Plaintifi bad made as to Ht/rs Heir at 
frequently applied to the De- Law.. 

Pendants, offering to pay off The Defendants by their 
the Frincipul and Interest, Answer stated, that upon the 
and requiring a Re-coavey- Death of HUl, Smith, their 
ance, and ]>elivery of the Co-executor, possessed him- 
'I'itle Deeds: but the De* self of all the Title Deeds 
fendaiits alledged, that it and Writings, relating to the 
was not in their Power to mortgaged Premises,in f/i/Ts 
comply with such Requests; Custody at his Death ; and 
as all or most of the Title that several of such Title 
Deeds and Writings, belong- Deeds were stolen ^ut of the 
ing to the mortgaged Pre- Possession of Smit/t; and 
inises, were after the Death w'ere never recovered, and the 
of jW?7/ stolen from Smith, same were wholly lost; and 
one of his Executors, pray- the Defendants could not set 
ing the usual Accounts, &c.; forth, where they were; or 
and the Delivery of all the form any Conjecture respect- 
Title Deeds, original Leases, ing them, 
and other Writings, relating On the 10th of February, 
to the mortgaged Premises; 1806, at the Rolls the usual 
apd in case it should appear. Reference was made to take 
tliat any of the Title Deeds, the Accounts of Principal 
&c. were not forthcoming, and Interest, and Rents and 
that the Plaintiffs may be in- Profits : and an Inquiry was 
demnified against the Loss of directed,. what Title Deeds 
such Deeds and Writings in of the mortgaged Premises 
such Manner as the Court were delivered to HiU^ the 

Mortgagee, 
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tioned by Lord Redesdate^whtte the Heir could not be 
found the Bill should be dismissed; and it was -going too 
far to order the Money into Court. They did not how¬ 
ever 


IBM. 

' 

Stokoe 


■V. 


Robson. 


l^rtgagee, and what was 
become of the said Title 
Deeds. < 

Bxg, JUb. B. l8(^,/o. 930 b. 

15th Marchf 1810. 

The Master by his Re¬ 
port dated Novemberf 1809, 
stated the Sum due to the 
Defendants; and, that it 
appeared by the Examina¬ 
tion of John MoiriSt Execu¬ 
tor of Smith, who was one of 
tlie Executors of Ilil/, that 
Dickes, when he mortgaged 
to Hiil, |leposited with NiU 
the Title Deeds; and that 
such of the Title Deeds as 
were in the Custody of IJiU 
came afterwards to the 
Hands of Smith, BichntU, 
and Perry, his Executors; 
and w'cre chiefly, if not 
wholly, in the Custody of 
Smith; that on his Death 
Morris, as ono of his Execu¬ 
tors,- took into his Possession 
all such Deeds, &c. as he 
found in the Dwelling-house 
of Smith, delivering such of 
them as related to the mort- 
gaged Property to Bicknell 
jand Perry ; that Smith about 


two Months before his Death 
informed him, that some Per¬ 
sons had entered his Hduse 
and stole from his Writing- 
desk in his Office se-veral 
Title Deeds and Writings, 
belonging to Dickes^a Es¬ 
tates ; and that Smith the 
same Evening discovered his 
Office Window, which looked 
into his Garden, open, and 
several of the said Deeds and 
Writings lying in the Gar¬ 
den; and that he had pub- 
li shed printed Hand-bills, of¬ 
fering Rewards for the Dis¬ 
covery of said Deeds. 

The Report then proceed¬ 
ed to certify, that a Part of 
the Title Deeds, containing 
the most material Deeds, 
were lost by, or stolen fsom. 
Smith; and have not since 
been found, or heard of; and 
were not forthcoming; but 
that the remaining Part were 
in the Possession of ihe De¬ 
fendants Bicknell and Perry. 
The Cause having stood over 
for the Attorney-General to 
be made a Party, in conse¬ 
quence of the Heir at Law 
of the Mortgagee not being to 

be 
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1814. ever peniat in objecting to bn Inquiry at the PiainU6f’a 

S^O£ l*pencc. 

Robson. Master of the Rolls accordingly directed the 

Account^ end ap Inquiry what was become of the Title 
De^s. 


be found, came on for farther 
Directions and Costs j when 
The Master of ihe JtolU re¬ 
ferred it back to the Master 
to take the Accounts subse¬ 
quent to his Report; and it 
.was ordered, that upon the 
Plain tiff’s paying to the De- 
fendantai Bickuell and Perry 
what shall be found due, &c. 
the Defendants do re-convey 
and re-assign the said mort¬ 
gaged Premises fl;eo and clear 
of and from all Incum¬ 
brances done by them or any 


claiming by, from, or under, 
them ; and deliyer up tq the 
said Flaintjfis such remain¬ 
ing Title Deeds, Evidences, 
and Writings, as are in their 
Custody or Power relating 
to the said Estate, or to fi|cb 
Person or Persons as they 
shall direct or appoint: but 
in default of the Plaintiffii 
paying, &c. the Plaintiffs to 
stand absolutely foreclosed: 
and the Costs of the Attor^ 
ney~General to be paid. 


1614, 

July 1. ACKERMAN r. BURROWS. 

Bequest in Bill, praying the usual Accounts, and Distri- 

the Form of a _M- bution of the Testator’s personal Estate, stated the 

Letter to the of v^hich Probate was granted, in the following 

TMtator". Mo- . 

ther and ‘^is- 

ters; expressed thus, ** to be divided amongst you.” 

A Tenant^ in Common amongst those living at that Time; and the 
Sbarei of thoie, who died in the Testator's Life-time, lapsed. 
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dearest Mother a6d Sistere, being at present so I814. 

" mnch involved I think a Will would be presumptuous; 

** as I have hardly any Thing to leave. If my Affairs turn . 

"out well, should you survive me you will find I am not Borrows. 

nngrateful for your Love and Kindness to me. My 
" Son will naturally succeed to any Thing that may arise 
** from our wrecked Property, and should any 'fting 
** remain after paying my Debts, I could wish it to be 
divided amongst you. 1 leave a Daughter behind me 
** in England^ who will be made known to you, should 
" any Misfortune happen to me; and I trust in your Liove 
for me that you will not suffer her nor her Mother 
" to. Want ****♦♦*. If this can be consi- 
** derbd as a last Will I could wish Colonel D. Mr. 

"hnd M'r. D. to be Trustees and Guardians for ray 
« Affairs after my Death. May God Almighty bless and 
" protect you all is the sincere Wish of your unfortunate 
“ Son and Brother. Mother-banky on board the Martha 
« Iiidiainan, Saturdayy the l7lh Septembery 1796. I 
cancel and make void every W^ill I have hitherto made. 

« My last Will and Bequest to my Family not to be 
“ opened but after jny Death.” 

The Testator died in the East Indies in the Year 1803. 

The Bill was filed by Creditors and some of the Testatoi’s 
Sisters: the other surviving Sisters being Defendants. 

The Master’s Keport stated, that at the Date of his 
Will he had six Sisters living; who W'ere all the Sisters he 
ever had; that one of them and his Mother died afterwards 
during his Life; and his Wife and Son also surrived 

him. 

The Question was, whether the Ir.tercsts under tlie 
Will vested in the Mother, and all the Sisters living at 

L 4. ihc 
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IS 14. the Date .of^tbe Will, siibjejpt tberef<H'ii to Eap^e, or 
Ackb^an Sisters, li?ing at the Tostatos^s Death, eaclu^ 

Bureows. 

Sir Samuel Romilly, and Mr. Buller, for the surviving 
listers, Plaintjifs: Mr. Courteney ^ A)rthe Sisters, De. 
fendants. 

t If the Description of the I^egatees had been ** all my 
** Sisters,” those, who answered that Description at the 
Testator’s Death, would take: but the Difficulty arises 
from the Form of this testamentary Disposition; a Letter, 
addressed to his Mother and Sisters, expressing his Wish, 
that his Property should be divided, not in the third Per¬ 
son, but ‘‘ amongst j/oa;” aiFurding an Inference that tliq^e 
Individuals, to whom it was addiessed, \tere the Objects. 
If all die Sisters but one had died duiiug his Life, that one 
must have taken. 

Mr. Martin, and Mr. Trower, for the Widow and Son 
of the Testator. 

If all die Sisters had died in his Life', he did not intend, 

that his Mother should take the Whole. The Letter is 

• ! 

addressed t.> Persons, living at the Time; whose Deaths, 
previous to his own. Death, he did not “contemplate; and 
the Effect is equivalent to an Enumeration of those Per¬ 
sons. 


Tfie Master of the Rolls. 

The Question is, what the Testator meant by the 
W^ord **you.** 1 apprehend, he meant all those, to whom 
that Letter w as addressed: that is, the Mother and then 
living Sisters. The Letter was addressed to them in 
Contemplation that they were all living at that Time. 

It 
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l4 is therefore a Tenancy m Common; and^tiiie.Stiares of 1814. 

those, who died in his life-time, are lapsed, .. 

^ AoKSaifAir 

e. 

Byaaows. 


. KEMEYS V. PROCTOR. 

T he Bill, hied by the Vendor of an Estate, prayed 
a specific Performance; alledging, that Thomas 
Stokes, as the Agent of the Defendant, attended the Sale, 
the Defendant bcii^if present; that Stokesf^sLs such Agent, 
bid c£ 8700, and was declared the highest Bidder at diat 
Sum; that the Auctioneer immediately made a Memo¬ 
randum or Minute in Writing of such Sale; but that 
after the Sale, when the Parties retired to settle the De¬ 
posit, and sign the Agreement, Stokes refused to pay the 
Deposit, or sign the Agreement on Behalf of the De¬ 
fendant. 

The Answer, admitting, that Stokes was authorized to 
bid <£7000, denied his Agency beyond that Sum; and, 
insisting, that there was no Memorandum or Agreement in 
Writing, claimed the Benefit of the ^^tatute of Frauds (a). 


1813, 

Rolls. 

November, 

Specific Per¬ 
formance de¬ 
creed against 
the Purchaser 
of an Estate 
upon the Note, 
made by the 
Auctioneer, as 
his Agent law¬ 
fully authoriz¬ 
ed within the 
Statute of 
Frauds. 


The Auctioneer by his Evidence stated, that Siokes was 
tl)e highest Bidder at «£8700: that immediately after he 
was so declared the D.eponeut made a Memorandum or 
Entry in his Sale-book in a Part thereof, previously 
prepared for the Purposes of the Sale, of Stokes being 
the highest Bidder. Stokeses Evidence w|s at Variance 
with the Answer as to his Agency. 


(a) Stat, 2g Ch» 2. c. 3. 

1*^ 




ss 
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1614. Sir Sttf/iitel Romitfy, Mr, Leach, and Mr. Wethfell, 
^ PJaintii^ relied priacipally on the Decishti of the 
Court of Common Pleas in an Action, brought by the 
Proctor. PlRindiF against the Defendant for the Auction Duty, in 
Favor of the Plaintiff expreasiy on the Ground, that for 
this Purpose the Auctioneer is the Agent of both Parties; 
who are therefore bound by the Memorandum of the Sale, 
made by him. That Decision, it was contended, em> 
braced every Question between the Parties. 


Mr. Hart, and Mr. Roupell, for the Defendant, cited 
Walker v. Constable {a), Stansfield v. Johnson (6), Buck^ 
master v. Harfhp (c). Coles v. Xrecotkick (d), Sugden^s 
Law of Vendors and Purchasers (e), and Blagden v. 
Bradhear {/). 

» 

The Master of the Rolls. 

In Point of Law this Case is the same as that before 
the Court of Common Pjkas: but in Point of Fact it is 
not the same: the Rules of Evidence, by which this 
Court must regulate its Judgment, being different; and 
the Relief also, aimed at by this Suit, being different. In 
the Common Pleas the Question was merely as to the 
Auction Duty; but,, as it is evident the Court could get 
at that Question only through the Contract, the Con¬ 
tract was directly in question. The Court of Common 
Pleas had the Question tw'ice before k (g). The De¬ 
cision, therefore, differs in Point of Authority from some 
of the other Cases; which are mere Nisi Prius Deter- 

(а) 2 E$p. N. P. C. 6Bg, (e) P^e 75, (3d edit.) 

1 Bos, and Pul, 306. 81^ (4th edit.) 

(б) 1 JEsp. N. P. C. 101 . ( f) 12 Ves.466, , 

(c) 7 Fes. 341. 13 Fes, (g) Emmerson v, Heelis, 2 

455. Taunt, 39. 

(d) 9 Fes. 234.1 SmUh,257, 


minations. 
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juiiaatioiu. In Cel^ v. Treeothkk Ae Lord Chanedlor 1814. 
neems to thiak the Diotiaction between Contracts for JCgMMtv 

Eao^ and for Goods not sound. If the Question were ^ 
opoi, and I were asked my Opiiwon, whether an Auc- Proctor. 
tioneer be the Agent of the Purchaser, ns well as of the 
Vendor, 1 should be disposed to say, that he is not. But 
after two consecutive Judgments of a Court of Law I should 
not give a different Judgment from dieirs, whatever my 
private Opinion may be. The Question of Agoaey, 
however, is certainly open; the Answer being at variance 
on that Point with Mr. Stokes's Evidence. I will, there* 
fore, look into the Papers (o). ^ 

The Master of the Rolls. 

I have compiired the Answer with the Evidence, and 
I dp not find sufficient in the Answer to counterbalance 
the Evidence. 

A specific Performance was accordingly decreed. 

(a) Ex Relatume, 


The Earl of ORFORD n. CHURCHILL. 


Rolls. 

1814, 

Feb, 14,15, 16 . 


^^JRLES Churchill by his Will, dat|d the 26th Day Construction 
of March) 1745,08 to the Residue of his real and of a Will and 

Settlement, as 

not comprehending Great Grandchfidren under the Description of 
Children and Grandchildren. 


Interest decreed to the full Amount produced by a Fund wrongfully 
withheld from the Proprietor ; at 4 per Cent, upon a Demand, estab¬ 
lished as a Debt against the Funds of others. 

Coats of the unsuccessful Defence of an Infant charged, not upon 
the genel Eimd, but upon his own Share. 


personal 
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18U. 

The Earl of 
Orfoed 

Churchill. 


personal.Estate directed, that his Trustees should pay the 
annual Profits to Charles Churchill, junior, and his As¬ 
signs for Life, and inoiniediately after his Death, in case 
he should have, cr have had, any Child or Children of his 
Body begotten, who should be living at, or born in due 
Time, or who should have left Issue living at the Time of 
his Death, or afterwards born alive, then the Trustees 
should pay, assign, 8cc. the Residue of the Testator’s real 
and personal Estates to and for the Benefit of all and 
every or any the Child or Children, Grandchild or Grand¬ 
children of the.said Charles CAurcA///, junior, who should 
be so living at or born after his Death, as aforesaid, for 
such Estate and Estates, and in such Parts, Shares, and 
Proportions, and with such Benefit of Survivorship, and 
such Limitations over (to be for the Benefit of some one 
or more of such Children or Grandchildren), and subject 
to such Conditions, Restrictions, and Provisoes, See. as 
he the said Charles CAurc/wVf, junior, should by any Deed 
or Writing, &c. with or without Power of Revocation, &c. 
direct, limit, or appoint; and in Default of such Direc¬ 
tion, &c. amongst all and every such Children and Grand- 
children, &c.; with a Limitation over to Harriet Churchill 
in the Event of Charles Churchill, junior, dying without 
Children or Grandchildren living at his Death. 

m 

The Testator died in May, 1745. By Indentures, exe¬ 
cuted ic May, 1745, after the Death of the Testator, and 

^ ^ f ^ 9 

previous to the Marriage of Charles Churchill, yumor, 
aud Lady Maria Walpole, reciting the Intention of Mar¬ 
riage and to make a Provision for the Children and Issue, 
the Will of the Testator, and that it was agreed, that the 
I'ortune of Lady Maria Walpole should be assigned upon 
the Trusts therein mentioned, Charles ChurrMll the 
younger did by virtue of the said Will appoint, that if there 
should happen to be ah ,e]dest Son of Charles Churchill 

and 
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&nd Lady Maria Walpole born in die l^fe^time of Charles 
Churchill or after liis Decease, and any other Child or 
Children, Sons and Daughters, and if there should be 
three or more such Children, no one lof them being an 
eldest or only Son, then such three or more Children 
should have the Sum of £\ 3,000, to be pitid out of the 
Residue of the said real and personal Estate of the Tea- 
tator, and to be equally divided between them Shsjre ahd- 
Share alike; the said Portions to be paid to such of them, 
as should be a Son or Sous at their respective Ages of 
twenty-one Years, and to such of them as should be 
Daughters at twenty-one or Marriage; and, in case such 
Sons should not attain twenty-one, or such Daughters 
should not attain twenty-one or Jie. married, in the Life¬ 
time of the said Charles Churchill^ then the Portions and 
Sums of Money,#tl^ereby made payable to him, her, and 
them, so attaining twenty-one, or bemg married, as afore¬ 
said, should not be raised or paid until after the Decease 
of the said Charles Churchill; and, if any Child, being a 
Daughter, should depart this Life, before her Portion 
should be payable, or, being a younger Son, should depart 
this Life, or become an eldest Son, before his Portion 
should be payable, then that die Portion thereby pro¬ 
vided for each such Child or Children, so dying, or such' 
younger Son so becoming an eldest Son, should from Time 
to Time accrue to the others of the said Children, and be 
equally divided between them, and payable as his or their 
original Portion or Portions; and in case there should 
happen to be an eldest Son of the said Charles Churchill 
and Lady Maria Walpole^ born in the Lafe-time of tlic 
said Charles Churchill or after his Decease, and if there 
should be any other Child or'Children, be the same a Son 
or Sons, Daughter or Daighters, that then and in such 
Case such eldest Son should have the Sum of c£^30,000 to 
foe raised and paid out of the said rest and Residue of the 


1614* 

^ ^ j 

Hie £ar) of 
Okfoid 
». 

CnURCHILt. 
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1614. 

Tjtif Bvl of 
Obfobb 

Vk 

CuUBf^HlLL. 


r6«l Btid |>ef»oiial £itit«i of fbm iiid Chaths Churchill 
deoeMl 4 if to orach should than lemain of such Residue; 
but if so much should sot remain, then such Sum less 
dian i&30,000 as should then remain thereof; and the De¬ 
ficiency, if any, of the said Sum 'of ^30^000 to be made 
good to such eldest Son in Manner aR^meotioned; and 
if Lady Maria ffia/pole aboaM die in die Life-time of 
said Charles ChurchiU, dien the said 30,000 should be 
paid to such elde^ Son immediately after the Decease of 
the said Charles Churchill, on such eldest or only Son at¬ 
taining twenty-one, with Intermt act <£3 per Cent, from 
such Son’s becoming entitled tiiereunto, until tlie same 
should be paid. 

The Settlement contmoed a Proviso, that if any Child 
or Children, being a Son or Sons, Daughter or Daughters, 
for whom any Portion was thereby appointed, should de¬ 
part this Life in the Life-time of the said Charles Churchill, 
leaving any Child or Children of his, her, or their Body 
or Bodies begotten then living, then the Portions ap¬ 
pointed for such Children so dying in the Lifurtime of 
said Charles Churchill, should go and be paid unto such 
of his and their Children as should be liviug at the Time 
of bis Decease, equally to be divided between them, Share 
and Share alike; yet so as no Children of any one Parent 
should take more than their Parent would have been 
entitled to take, if living at the Decease of Charles 
Churchill. 

The Settlement then proceeded to assign the Fmrtune 
of Lady Maria Walpole upon Trust to secure to her au 
Annuity of £900, then to aid the previous Provisions to 
the eldest and other Children of the Marria<;e, and sub¬ 
ject thereto according to the Appouitmeut of Charles 
Churchill, 


Charles 
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Charts Churckill, .&e joujoga, lit^i teven Children. 
CharlfiSj <the eldest, jched in Qffiober, ilQS, leiivipg three 
Children, Charles Hem^, WilHamf ahd Mary Helen. 
IVilliam, the second died in 1793, a Badielor; 

and Charles Henry died in October^ 1810, leaving one 
Son an Henry Churchill, Charles 

Churchill^ i!he Spi^dor, having survived Lady Maria, died 
m Ayril, 1812. By Act of Parliament a Sam of .^€*7000 
had l^en Taised, and paid by Way ctf Advancement among 
some of the Children. 

The Bill was hied by the Trustees, stating the opposite 
Claims to the Sum of <£ 30,000 uuder the Settlement 
hyMaryHelenChurchill, the Grand-daughter of Charles 
Churchill, (the Settlor) and at his Death the only surviv¬ 
ing Child of her Father, his eldest Son, and by Charles 
Henry Churchill, the Infant Great Grandson of Charles 
Churchill, the Settlor; praying, that the Rights of the 
Parties may be ascertained, See. 

Sir Samuel Romilly, Mr. Ledch, and Mr, Cooke, for 
the Defendant, Mary Helen Churchill. 

I^t will be contended, that this Will extends to Great 
Grandchildren, and there was no Power of Selection: 
but no Authority can be produced, that under such Words 
the Party was held not to have a Power of Selection; but 
was bound to give something to each Object. For that 
Construction the Words ** or any” must be struck out. 
The Testator was bound to make an Appointment of the 
whole Fund in Favor of Children or Grandchildren: but 
what Children or Grandchildren was left to his Option; 
and he might have given the whole to one* 

2dly, The Term “ Grandchildren,” generally, will not 
comprehend Great Grandchildren: nor Children” 

‘ Grandchildren. 


1814 . 

JThe ]l^of 
Obporo 

V, 

Churchill. 
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1814. Grandchildren. In Wythe v. Blackman (^a) the only 
The'Barl of wliedier upon -the whole Will the Word 

Orford ** Issue” was to be enlarged, or restrained; and under all 

t,. the Circumstances Lord Hardmcke thought, it was to be 

Churchill, understood in its strict, proper, Sense, as comprehending 
all Descendants, however remote: lssi^||^e»erally, being 
the direct Object. There is no Foundation for the Ia> 
ference, that diis Testator intended Great Grandchildren : 
not contemplating the very long Life of Charles Churchill, 
Junior; and providing only for Events in the ordinary 
Course. The Word ** Issue,” where it occurs in this 
Will, is used merely as a short Expression; and must 
be confined to the only Objects expressed, Children and 
Grandchildren. 

The next Consideration is what w'as done by the Set- 
tlement. The Word ** Issue” is not found there; as it is 
in the Will; and this Instrument affords not the slightest 
Foundation for the Construction, that Grandchildren*’ 
may be understood " G|;eat Grandchildrena Construc¬ 
tion, destitute of all Support from Authority, or any Kea> 
son, except that Uiere are great Grandchildren, who will 
otherwise have no Prevision. The Answer is, that their 
Existence was an Event so improbable, that it did nut 
occur to the Parties. The Construction cannot be ex¬ 
tended by the Recital of the Intention to provide for the 
Children add Issue: a mere technical Form, used in every 
Provision fpr a Family. , 

With regard to the Claim of Interest, the express Pro- 
vision per Cmit. for Maintenance was not calculated 

for a Period, during which the Portion was wrongfully with¬ 
held beyond the Time, at which it was to be paid; 
which Word must here be unders tood ** payable.” The 

(fl) 1 Vu, Ipfi, Wyihe v. Thurklon, Amb, 555. 

Fuud 
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Fui^ therefore, having actually produced 5 per Cent, that 
must be the Rate of Interest. 

P 

Sir .Arthur Piggott^ and Mr, Johnson, for the Defend¬ 
ant Charles Henry Churchill^ the Iiifaiit Great Grand¬ 
son, contended, tiiat upon the true Construction both of 
the Will and the Settlement llie Words Children and 
Grandchildren must be explained “ Issue according to 
the Intention to include all Descendants: the Children 
and Grandchildren respectively standing in the Place of 
their Parents, per stirpes ; and that this Construction was 
strongly supported by the Limitation over; citing Wythe 
V. Blackman («), Gale v. Bennett (5), and Davenport v. 
Hanbury (c). 

Mr. Richards, Mr. Hart, Mr. Shadwell, and Mr. 
Combe, for other Defendants. 


The Master the Rolls. 

By a Settlement, executed in May, 174.5, a Fortune of 
ii^30,000 was provided for the eldest Son of the Marriage, 
then about to be contracted between Charles Chfirchill and 
Lady Maria Walpole. The Charles Churchilk who died 
in 1735, was the eldest Son of the Marriage: and, as 
such, would have been entitled to that Fortuuc,iif he had 
outlived ins Father: but he died in his Father's Life-time. 
We are then to see, what Provision the Settlement lias 
made for that Event. It is thus provided for; that if any 
Child or Children, to whom any Sum of Money was aji- 
pointed by the said Indenture, should happen to die in the 
Life-time of the said Charles Churchill, Party thereto, 

(a^ 1 Pcs, igO. Wythe (5) Amb. 6Sl. 

Y , IkurlstoH , Amb. 553. (c) 3 Vcs . 25 /. 

VoL. Ill. F leaving 


1814. 

The Earl of 
Orford 

ChurchiIl. 


Feb. 16. 
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leaving any Child or Children then living, then the Por> 
tion or Portions, before appointed for such Child or Chil¬ 
dren so d}ing in the Life-time of the said Charles 
Churchill^ Party thereto, should respectively go to snch of 
his and their Children as should be living at the decease 
of the said Charles Churchill, Party thi^etb. 

Charles Churchill, the eldest Son, was a Child, to 
whom a Sum of Money was appointed by the said Inden¬ 
ture : he did happen to die in the Life-time of Charles 
Churchill, Party thereto; and he left Children living at 
the Time of his own Death : but it is not to those ChiU 
dren that his Portion is given: the Portion or Portions, 
appointed for such Child or Children, so dying in the 
Life-time of Charles Churchill, Party thereto, were re¬ 
spectively to go to such of his and their Children as should 
be living at the Decease of the said Charles Churchill, 
I’arty thereto. Were there any of his Children living at 
tlip. Decease of Charles Churchill, the Tenant for Life ? 
Yts; Mary Helen, the Defendant, was a Child of the 
eldest Son living at his Death, and living at the Death of 
Clnirles Churchill, the Tenant for Life. 'I'hen according 
to the plain and literal Import of this Provision she is 
entitled to tlie Fortune, that her Father would have had, 
if he had outlived Charles Churchill, the Settlor. 

• 

It is said, that this is an Appointment in the Execution 
of a Power; and we must see, whether the Appointment 
is warranted by the Power. The Power is to appoint to 
all and every, or any, the Child or Children, Grandchild 
or Grandchildren, of the said Charles Chui chill, that is 
the Tenant for Life, who should be so living at, or bom 
after, his Death, as aforesaid. In what then does the Ap¬ 
pointment deviate from that Power ? The Appointment 
is to a Child of the Marriage, and' in default of a Child 

to 
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to a Grandchild; and the Power is to appoint to such 
Children or Grandchildren as shall be living at the Dei^th 
of Charles Churchill, the Tenant for Life. 

It is then said, that, although that is the Letter of the 
Disposition, yet, as the Intention was to embrace all the 
Issue, the ^Appointment ought not to have excluded any. 
It is not necessary to examine the Truth of the latter Pro¬ 
position ; as in my Opinion there is no Foundation what¬ 
ever for the former. It is true, the Testator in the intro¬ 
ductory Part of this Clause does mention, not only Chil¬ 
dren, but Issue of Children. Issue is an ambiguous Term. 
It may mean, and frequently does mean. Children only: 
it may mean all Descendants: but in this Case has not the 
Testator himself distinctly explained what he meant f By 
confining the Disposition to Children and Grandchildren 
he has in Effect said, that by ** Issue” he meant Children 
of Children. Speaking of no other Issue, the Inference 
is, that no other was in his Contemplation. It would be 
against all Rules of Construction to control the operative 
and effective Part of a Clause by ambiguous Words, oc¬ 
curring in the introductory Part of it. Tlnj Words in the 
operative Part of the Clause, “Children and Grandchil- 
“ dreii,*’ are unambiguous : are they to be controlled by 
the ambiguous Word “ Issue;” which occurs only in the 
Introduction ? No one can claim under the introductory 
Words: whoever claims must claim under the Disposition 
made in default of Appointment. 

The same Observation arises upon the Settlement. 
The Recital speaks of the Intention to make Provision for 
the Children and Issue of the Marriage: but they exfe- 
cute that Purpose by providing for Children and Grand¬ 
children, the only Issue of tlie Marriage, whom they had 
in Contemplation. If they meant, as is supposed, to 

F 2 make 


1814. 

The Earl of 
Orford 

v. 

CnuRCHirx. 


“ Issue” an 
ambiguous 
Terra: some¬ 
times confined 
to Children: 
somctimcscom- 
prehending all 
Descendants. 

Clear Words 
in the operative 
Part of a Clause 
not controlled 
by ambiguous 
Words in the 
Introduction. 
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18U. 

Tho Earl of 

OltFORD 


V, 

Chu&chill. 


make Provision for all Issue of the Marriage, why should 
they drop the Word Issue,” and coniine it to Children 
and Grandchildren ? They could not possibly suppose, 
that those Words were larger; and would embrace more 
Descendants than the Word “ Issue” which they had just 
before used. 


There is one einiiicnt Person a Party to this Settle¬ 
ment, from his Situation, as testamentary Guardian of the 
Lady, particularly bound to attend to the Provision, that 
should be made for her Issue, who could not have fallen 
into so strange a Mistake. The Parties to this Settle¬ 
ment therefore must have made the Provision for Children 
and Grandchildren only upon a Conception, that the 
Power did not authorize them to let in any other Descrip¬ 
tion of Issue. 


The Cases, that have been cited, appear to me to have 
BO bearing upon the present. In that, which was cited 
from 1 Fes. (a), the direct Limitation in the hrst Instance 
was to the Issue, and not to Children: and even then Lord 
Hardwicke thought it necessary to call in Aid all tlic Cir¬ 
cumstances of the Case, in order to extend the Description 
of Children to Issue generally; and there was no Doubt, 
upon the whole Instrument, that the Settlor (for I believe 
it was a Settlement, and not a Will), when he spoke of 
Children in subsequent Parts of the Instrument, meant 
Issue generally, and not merely Children in the strict. 
Sense. 

In the Case of Gale v. Bennett (i), wliich was likewise 
^’dfefred to; although the Limitation w»as to the Child or 

(fl) Wythe V, Blackman, ston, j4mb*555. 

1 Va. 196- Wyihe v. Thurl- (b) Amb, ^81. 

Children 
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Oiildren ot the other Daughters, yet the Estate was given 
oyer only in the Event of there being no other Daughters, 
nor Issue of other Daughters; and even then it was not 
contended, that, if a Daugliter had died, leaving Children, 
the Grandchildren could have been let in to ^ake with 
those Children : but a Daughter had died, leaving no 
Children, but leaving Grandchildren only ; and therefore 
.upon the Effect of the Word ** Issue,” giving a more 
extensive Signification to the Word Children,” Grand¬ 
children were let in in the IMace of the Children, who 
had died, before tlie Limitation took Effect. 


1814. 

The Earl of 
Oaronu 

V. 

Churcimi.i.. 




How stands the present Case in these Respects ? There 
is a Limitation over to Harriet Churchill^ but in the 
Event of the Tenant for Life dying, not without Issue, 
but without Children or Grandchildren living at his 
Death; and here is a Grandchild of the Tenant for Life 
living at his Deatli. There is no Hoorn therefore for the 
Argument, that, where there is a total want of Persons, 
who properly ansv/er the Description, other Persons, who 
do not so completely answer it, may be let in to take in 
I heir stead. 1 never knew an Instance, where there were W’here there is 
Children, to answer the proper Dcscriptiup, that Grand- a total want of 
children wxre permitted to share along with them; al- pro- 

ihough, where there is a total w'aiit of Children, Grand- 
children have been let in under a liberal Construction of gcription 
the Word “ Children.*’ 1 arn therefore clearly of Opinion, others, who do 
that the Great Grandchild of Charles Churchill^ the notsocom- 
Tenant for Life, is not entitled to any Share of the pletely answer 

30,000. !'■ '"-y 

in : Grandclnl- 

dren, for lu- 

With respect to the Interest, the latter Clause of the Set- stance, under a 
tlement clears up whatever Ambiguity might have occurred liberal Con¬ 
struction of the 

Word “ Children;” if there are none: but no such lnstar.ee, f there 
are Children. 


upon 



70 


CASES IN CHANCERY. 


18i4. 

w- 

The Earl of 

OrFORD 
V. 

Churchili.. 


upon those, in which Interest is first mentioned; clearly ex¬ 
plaining it to be Interest at the Rate of 3 per Cent, fdr 
Maintenance in the Interval between the Death of die 
Tenant for Life, and the Children arriving at the Age df 
tweiity-(Bie: subsequent to that Period there can be no 
Doubt, that they are entitled to whatever Interest the Fund 
produces; for the whole Fund is theirs. This is not a 
Claim upon another Man’s Estate, which might be dis¬ 
charged by the Payment of a certain Sum with Interest: 
but the entire Property which belonged to Charles 
Churchillf the I’estator, belongs now to the Children and 
Grandchildren: so much so, that if the Portions, appointed 
to them, do not exhaust the Fund, the Surplus would be 
distributable among them as in default of Appointment; 
for their Father had no Right to any Part of it: he had only 
a Right to appoint the Shares and Proportions, in which 
they should take it. The Consideration may be different, if 
they are obliged to resort to Lady Maria’s Fortune to make 
up any Deficiency in that Fund; for upon her Fortune 
they are merely Creditors; and, if they are oblige«l to come 
in as Creditors upon that Fund, the Court will only give 
them 4 per Cent, the usual Interest, which it allows, 
wliere no other Rate of Interest is appointed. 

With respect to the Advancements it is clear, that the 
Act of Parliament, which authorized the raising of 
.il'lOOO, could not consistently with the Will and Settle¬ 
ment have bound, nor did it profess to bind, any Cliildren 
but those, who were adult, and gave their Consent to it. 
If any of tliem aic now entitled to Shares, they undoubt¬ 
edly must make an Abatement in Consideration of that 
Advancement: but no others are bound: the Act ex¬ 
pressly saving their Rights; and, though it took .£7000 
out of the Fund, it provides another Fund to make that 
gjood, namely Lady Maria's Fortune.’ 


The 
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. T^0.Pecree declared, that the Defendaot A/arj/ Helen 
Churchill is entitled to the whole Fund of <£30,000, with 
Interest: as to so much as is to be raised out of the Funds 
of the Testator with such Interest as has been made; and, 
as to so much as is to come out of Lady Maria Walpoles 
Fortune, with Interest at 4fper Cent, An Inquiry was di> 
rected as to the Interest, that had been made. 

The Costs of the Infant Defendant, as between Soli¬ 
citor and Client, were pressed for out of the general Fuad: 
but they were thrown upon die Infant's Share. 


1814. 

The Earl of 
Orvoed 

Vt 

Churchill. 


MANBY V. TAYLOR. 


Rolls. 

1614. 

March 4. 7* 


jj^N this Cause, a Suit for Tithes, it appeared, that an 
ancient Corn Mill (a) had been rebuilt, and two Pair 
of new Stones added. 


The Master oJ' the Rolls upon the Authority of 
Talbot V. Map (b) decreed an Account as to the two Pair 


Account of 
Tithes decreed 
as to two Pair 
of new Stones^ 
added to an an* 
cient Mill re* 
built. 


(a) Mills more ancient 
than the Qth of Edward the 
Second (A D. 1315),are by 
the Statute Articuli Cleric 
e. 5, impliedly discharged of 
Tithes i Anseft v. Admatif 
cited 3 GwiU. 982. It seems 
also, where the Date of 
a Mill’s, Erection is un¬ 
known, and no Proof is ad¬ 


duced of Tithes ever having 
been paid, the Court will 
from such Non-payment pre¬ 
sume the Mill to be more 
ancient than the Statute of 
Articuli Cleri, and as such 
not tithable. Hughes v. BU* 
linghurstf 2 Gwill. 644. 

(6) 3 Aik, 17 , 2 GwiU, 

782 . 


F 4 


of 
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Kolls. 

18H, 

June 20. 23. 

A blank Space 
betiveen the last 
Line of a Will 
and the Signa¬ 
ture raises no 
Presumption of 
an Intention to 
dispose of the 
Residueagainst 
the legal Right 
of the Execu¬ 
tor. 

' Evidence of¬ 
fered by tl>c 
next oi Kin re¬ 
jected: the Pre¬ 
sumption nut 
being raised. 

Survivorship 
among Execu¬ 
tors. 


of new Stones ; observing^ that the Cases on the Subject 
were not easily to be reconciled (<z). 

(a) Goodviin v. Wort- I Gwill, 130, Note. Tho- 
ley, 2 GviUL 715. CumMe inas v. Price, 3 GwilU 871. 
V. Fallcingham, Carth. 215. Wilson v. Mason, 9 Gwill. 
Luttrel’s C.a. 4 Rep. 6d. 1 974. Dodson v. Oliuer, Bunb. 

DroxjonL 3\. Pain y, Evans, 73. 


WHITE t;. WILLIAMS (1). 

JP^KANCIS Moxon by his Will, after giving Directions 
for his Funeral at the Discretion of his, Executors, 
his Wife Mary Moa’ow, his Nephew James IVilliam Wild, 
and his Friend Joseph Faint, proceeded thus : 

“ I desire my Just Debts and Funeral Expences to be 
" paid and the Legacies the second Quarter after ray De- 
cease. I give niy Wife all the Goods and Money that 
**is in i^y House at ray Death except I mention them 
" hereafter.” Then after some pecuniary Legacies, " I 
“ give my Executors Joseph Faint and Janies William 
“ Wild eacli £lOO three po’ Cejit. Stock. 1 desire all 
“ Debts Funeral Expences and Legacies to be paid out 
“ of my Slock in the i£’3 per Cent. Consols and the Re- 
sidue 1 give ray Wife; and also 1 give her all the Iii- 
" terest or Dividend.^ of all ray Stock in the 4* per 
“ Cents, during her I.ife; after her Decease 1 give my 
** two Nieces Ann Horsfall and Ann Elizabeth Wild 
each c£’20() four per Cent. Stock ; likewise 1 give Mrs. 
“ Brook Wife uf Mr. Brook <£200 four per Cent, Stock 

( 1) Cof ^ p . Jiep , 5S. 


“ and 
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" and I give Joseph Faint £\(X) four per Cent.,Stock 
** I likewise give John Gale Son of Leonard Gale £20 
** for an Apprentice Fee when he arrives at the Age of 
" thirteen Years. All Rents and Profits arising from any 

Houses in Westmoreland Buildings I give unto my Wife 
** until the second Quarter-day after my Decease then the 
“ Writings to be given unto my^Nephew James William 

« WiUir 

The Bill was filed by the Executor of the Testator’s 
Widow; claiming a Moiety of the residuary personal 
Estate as undisposed of; stating, that in the said Will there 
is a blank Space of several Inches between the last Line 
and the Testator’s Signature; and charging, that tlie Tes¬ 
tator intended in such Interval to introduce a Bequest of 
the Residue; but was prevented by Apoplexy. 

The Answer of Faint^ the surviving Executor, stated 
that the Will consisted of distinct Paragraphs : that at the 
End of some Paragraphs blank Spaces were left; and 
between the last Line and the Testator’s Signature there 
was a Ciiasin sufficient to contain six or seven Unes; the 
Defendant insisting, as the sole surviving Executor, on his 
Title to the Residue beueliciully; and that parol Evidence 
w'as inadmissible; the Legacies given to the Executors 
being unequal. 

Parol Evidence, offered by the Plaintiff, was rejected. 

Sir Samuel Bomilly, and Mr. CoUinson, for the Plain¬ 
tiff : Mr. Leach, Mr. Duniell, and Mr. Cooper, for the 
next of Kin, Defendants. 

Though here is no express Declaration of an Intention 
to mgke a residuary Bequest, the Intention by a Will to 

dispose 


1814. 

White 

Williams. 
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1814. 

White 

V. 

Williams. 


dispose of the personal Estate is clear; and the Inference 
from the Distance of the Signature is, that the Space was 
to be filled by a farther Disposition of the Residue, not 
before given. Knewell v. Gardiner (a). 


Mr. Hart, and Mr. Hall, for the surviving 


Executorf'^ 


The Attestation proves, that the Will was cqmpletpd. 
Here is not, as in The Bishop of Cloyne v. Young (6), a 
Sentence begun, and abruptly broken off. A mere Blank 
can afford no Inference. The Will is complete, whether 
the Signature appears at a greater or less Distance; and 
there is no Indication of future Disposition, as in (he 
Case of an unlinished Sentence. 


Sir Samuel liomilly, in Reply. 

Though Knetcell v. Gardiner is not the Case of an 
“ &c.” the Testator was proceeding to give something 
more; though the Nature of that farther Disposition, 
w'hcther residuary or not, is not specified. It is evident, 
that his Purpose w'as not complete ; and, as the Disposi¬ 
tion made is not all that was intended, the Appointment of 
Executors has not the Effect of a Disposition of the Resi¬ 
due. The Inference from this long Interval between the 
Subject and the Signature is as Strong as from a Sentence 
begun and left incomplete : it can no more be conceived 
that the Testator had done all he intended in the one Case 
than in the other; and, if the Intention to make a farther 
Disposition appears, it is immaterial in what Way. This 
W ill, beginning with much Formality, ends most abruptly; 


(a) GUb. 184. the References in Note (a), 

(d) 2 Ves. gi. Langham 443. 

V. Sanford, \ J Ves, 435, Sec - * 

and 
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and the Distance of the Signature shews, that it was not 
intended to apply merely to what appears above it. 

The Master of the Rolls. 

In the Case in Gilbertj KneiDell V. Gardiner, the Testa¬ 
tor had begun the Sentence; clearly shewing, that his Di^ 
position w as nut completed. How can I collect that from 
a mere Blank left; and what Quantum of Blank is ne¬ 
cessary ? Why the Name appears, where it is, why it is 
not nearer to the last Legacy, it is impossible to say. To 
exclude the Executors from their legal Right 1 must be 
satisfied, that this Blank w as left for the Purpose of intro¬ 
ducing a residuary Clause, either to give the Residue away 
from them, or to dispose of it to them. That would be a 
strong Inference to draw from the mere Circumstance, 
that there is some Interval between the Signature and the 
Writing. 1 think that is not enough to exclude the Exe¬ 
cutor. 


The Master of the Rolls, upon the other Question, 
being informed, that .the Fund was still standing in the 
Name of the Testator, said, it must be considered as Part 
of the Estate unadministered, not reduced into the Pos¬ 
session of any of the Executors; and consequently survives 
to the surviving Executor {a). 


The Bill was dismissed. 

(a) Vide Balw/n v, Johnsony 3 Bro. 455. 


1814. 

V-y-/ 

White 

V. 

Williams. 


June 23. 


COCK 
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Lincoln's 
Inn Hall. 
1814, 
Jdy 22 . 


COCK v. DONOVAN. 


* Order for a 
Commission 
to examine 
Witnesses 
abroad, return¬ 
able without 
Delay pending 
an Injunction 
against an Ac¬ 
tion, without 


T he Bill, filed by the Directors of the Atlas Assur¬ 
ance Company^ prayed an Injunction against an 
Action upon a Policy, effected by the Defendant upon a 
Life, and a Commission to examine Witnesses resident in 
Irelandj whose Attendance could not be procured on the 
Trial. 

Mr. Ilartj and Mr. Owen, for the Plaintiffs, after 
Answer, moved for the Commission. 


paying the 
Money into 
Court. 


Mr. Ileald, for the Defendant, represented, as the 
Practice both of this Court and the Court of Exchequer, 
on granting Commissions under these Circumstances, that 
the Money should be paid into Court. 


Mr. Hart, in Reply, insisted, that the Practice m as not 
so; and such a Rule would lead to ‘great Inconvenience. 

^ The Lord Chancellor, havriiig consulted the Regi¬ 
ster (a), said, he believed the Practice in the Exchequer 
was formerly, as staled; but certainly there was no such 
Practice in this' Court; and ordered the Commission to 
go as prayed, returnable without Delay; which was said 
to be the usual Form (b). 

(fl) Mr. JPal/icr, 1 J5ro. C. C. 450. Akers v. 

( 6 ) On the Subject of a Chancy, 2 Bro. C. C. 2 ; 3 . 
Commission to examine Wit- Oldham v. Carlton, 4 Bro, C. 
nesses abroad, see Pract. Reg. C. 68 . Bourdillon v. Alleyne, 
12 ;. UarrMs Pract. by 4 Rro. C. C. 100. Rougemont 
Neivl. 250. Veto/. Pract. 119 . v. The Royal Exchange As- 
Jlind^s Pr. 305. Barnard. IpS. surance Company, p Ves. 304 . 
Amb. 62 . PocUington v. Bayne, 12 Ves, 335, * 


WYATT 
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WYATT V. BARNARD, 

T he Plaintiff was the Proprietor of a Periodical 
Work called “ The Repertory of ArtS) Manufac- 
" ture, and Agricultureand the Bill stated, that he 
was entitled to the sole Copyright of his Work, containing 
Specifications of Patents, Translations from the Foreign 
Languages, original Communications, &c.; that the De¬ 
fendants were Publishers of anotlier periodical Work, 
called “ The Tradesman, or Commercial Magazine 
which contained various Articles, copied, contracted, or 
taken from, the Plaintiff’s Work without his Consent, 
being Translations from the French and German Lan¬ 
guages, and Specifications of Patents. 


Lincoln's 
Inn Hall. , 
1814, 

Ju/jf 22. 25. 

Copyright in 
Translation, 
whether pro¬ 
duced by per¬ 
sona] Applica* 
tion and Ex¬ 
pence, or Gift, 
protected by 
Injunction. 

No Copyright 
in Specifica¬ 
tions of Pa¬ 
tents. 


An Affidavit, filed by the Defendants, stated the usual 

I 

Practice among Publishers of Magazines and monthly 
Publications to take from each other Articles translated 
from Foreign Languages, or become public Property, as 
having appeared in other Works. 

Sir Samuel Hominy^ and Mr. Johnson^ moved for an 
Injunction; referring to the Case of Longman v. Win¬ 
chester (a). 

Mr. Leach, and Mr. lieyes, for the Defendants, relied 
on the Custom of the Trade; contending, that neither of 
these Works was original Composition ; both being mere 
Compilations: that it was never decided, that a 'JVans- 
lator has a Copyright in his Translation; supposing, what 

(o) 16 Ves. %Qg. See Wilkins v. Aikin, I, Fes. 422, and 

the Notes. 

is 
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Jul^ 25 . 


is Hot proved, that these Translations were made by the 
Plaintiff himself; and the Specifications arc public Pro> 
perty, open to all. 

Sir Samuel Romilly, in Reply) insisted, that Translation 
is as much the Subject of Copyright as original Composi-> 
tion; and that Right, whether acquired by the personal 
Exertion of the Plaintiff himself, by Purchase, or Gift, 
cannot be invaded. 

The Lord Chancellor said, the Custom among 
Booksellers could not controul the Law: as to the Speci¬ 
fications of Patents, 'a Person, who chose to go to the 
Office, copy a Specification, and publish it, could not by 
so doing acquire a Right to restrain another from copying 
it: and that with respect to the Translations, if original, 
whether made by the Plaintiff, or given to him, they could 
not be distinguished from other Works: the Injunction 
therefore must go; restraining the Defendant from pub¬ 
lishing the Translations, first published by the Plaintiff. 


An Affidavit was produced, stating, that all the Articles, 
mentioned in the Bill to be Translations from Foreign 
Works, were translated by a Person, employed and paid 
by the Plaintiff; and were translated from Foreign Books, 
imported by the Plaintiff at considerable Expence. 

Upon Uiat Affidavit the Order was pronounced for an 
injunction as to the Translations. 


HOWGRAVE 
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HOWGRAVE CARTIER (I). 

B y Indenture of Settlement, dated the 20tli April, 
t74<3, in consideration of the Marriage of Peter and 
Elizabeth Wyche, the Sum of o£*2(),00() South Sea An¬ 
nuities uas jested in Trustees upon Trust out of tne In¬ 
terest and Dividends, to pay an Annuity of £200 eitlier 
to the proper Hands of the said Elizabeth or as she should 
appoint, the Savings thereout to be at her own Disposal; 
and after Payment of the said .£200 a Year unto Elizabeth 
Wyche to pay the Residue of the Dividends of the said 
j£ 20,()00 capital Stock unto the said Peter Wyche or 
his Assigns during his natural Life: provided that if 
the said Elizabeth Wyche shall die before the said Peter 
Wyche, without leaving any Child or Children of her Body 
begotten by him, or if leaving any such Child or Children 
they shall all die before any of them shall attain the Age 
of twenty-one Years, then upon Trust to pay such Sum or 
Sums of Money not exceeding together in the whole the 
Sum of .£3()00 to such Person or Persons, or to and for 
such Uses, &c. and at such Time or Times as the said 
Elizabeth shall, notwithstanding her Coverture, by any 
Writing or Writings by her signed and sealed in the Pre¬ 
sence of two or more credible Witnesses diiect or ap¬ 
point: And in case the said Elizabeth shall survive the 
said Peter Wyche, then upon Tl’rust t<j pay the whole of 
the Dividends or Interest unto the said Elizabeth or her 
Assigns for her natural Life, in lieu of Dower; and from 
and a her the Decease of the Survivor of them the said 
Peter Wyche and Elizabeth his Wife, in case there shall 
happen to be any Child or Children of their two Bodies 
living who shall be of the Age of twenty-one Years, or 


Rolls. 

1814, 

July26,27, 29 . 

Construction 
of an incorrect 
and ambiguous 
Settlement, as 
verting Por¬ 
tions at the Age 
of Twenty-one 
against Words 
importing a 
Condition of 
surviving the 
Parents: an In¬ 
tention, which, 
if clearly ex¬ 
pressed, must 
prevail; but is 
not to be in¬ 
ferred, as not a 
rational Con¬ 
struction of an 
ambiguous Fa¬ 
mily Settle¬ 
ment. 


(l) Coop. Rep. 
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who shall after arrive at such Age, born in the Life-time 
of the said Peter JVyche^ or after his Decease, then upon 
Trust that they the said Trustees do and shall transfer the 
whole of the said Sum of ££*20,000 South Sea Annuities 
unto or amongst such Child or Children of the said Peiet 
Wyche and Elizabeth his Wife at their respective Ages of 
twenty-one Years, in such Proportions and Manner as the 
said Elizabeth Wyche^ whether sole or married, shall by 
any Deed or Writing und erlicr Hand and Seal, either exe¬ 
cuted by her alone or in Conjunction with the said Peter 
WychCf in the Presence of two or more Witnesses ^lirect 
or appoint; and for want of such Direction or Appoint¬ 
ment then upon Trust to transfer the same unto such of 
the said Child or Children at their Age or Ages of twenty- 
one Years and in such Proportions and Manner as the 
said Peter Wyche. shall by any Deed or Writing under 
his Hand and Seal, executed by him in the Presence of 
two or more Witnesses, or by his last Will and Testament 
in Writing, executed and attested as aforesaid, direct or 
appoint; and for want of such Direction or Appointment 
both of the said Elizabeth JVyche and the said Peter 
IVyche^ then upon Trust to 4ransfer the whole of the said 
Sum of ££ 20,000 South iS^ea Annuities unto such Child or 
Children of the said Peter Wyche and Elizabeth his Wife 
at tlieir respective Age or Ages of twenty-one Years, if 
more than one Share and Shar<' alike; and if there shall 
he but one such Child, then to such one Child ohly; and 
in case there shall be no such Child or Children, or they 
shall die before any of them shall attain the Age of 
tvventy-one Years, then upon Trust to transfer the said 
Sum of ,£ 20,000 to the Survivor of them the sai.l Peter 
Wyche and Elizabeth his Wife \ saving nevertheless, in 
case the said Peter Wyche should be the Survivor, th« 
Power given to Elizabeth to charge to the Extent of the 
said X3000. 


The 
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The Settlement contained a Power to sell the Stock 
lit the Request of the Husband and Wife in Writing, and 
to re-invest the Money in Lands, to be settled to the same 
Uses, except that in case there shall be no Appointment 
made by Mlizabeth or Peter Wyche of the said Lands ta 
** the Children” they may happen to have, the said Lands 
so to be purchatad shall not be equally divided amongst 
such Children, but shall be limited to the Use and Behoof 
of the first and every other Son and Sons of the said Pe¬ 
ter Wyeht and Elizabeth his Wife successively in Tail 
Male, &c. with Remainders to the Daughters, and to 
the right Heirs of the Survivor of Peter Wyche and Eli¬ 
zabeth his Wife for ever. The Settlement also contained 
a Covenant on the Part of die Husband, that his Repre*. 
sentativeS, in case of his dying before his Wife, should pay 
her .£5000 as a farther Provision. 

Peter Wyche died in nfiS, leaving Elizabeth, his Wi¬ 
dow, and tn'o Children, John and Mary Wyche, Eliza¬ 
beth Wyche made four Appointments. The first, dated 
in 1766, w'as revoked by the second, dated the 2Sth of 
April, 1769, appointing £5000, Part of the <££0,000, 
uuto and for the absolute Use and Benefit of John Wyche, 
Ills Executors, Administrators, and Assigns, to and for bis 
immediate Use and Benefit; which Sum was accordingly 
transferred to him. By the third Appointment, dated the 
9th of June, 1769, Elizabeth Wyche directed and ap¬ 
pointed, that the Trustees should immediately after her 
Decease transfer the remaining <£15,000 unto and in Trust 
for her two Children John and Mary in Manner follow¬ 
ing: £11,650, Part thereof, unto John, his Executors, 
S&c. absolutely; and £3350, the Residue, to Trustees, in 
Trust to pay to her Daughter Mary the Dividends so long 
as she should live sole and unmarried; but in case of her 
Marriage to pay £ 100 to her, and the Remainder to John 

VoL. £11. Cl Wyche i 
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JffyfAe; with Power to Elizabeth Wyche to revoke such 
A|>^oiiitmeHt unci limit new Trusts, The fourth Ap~' 
pt^tment, dated the 1st of Marchf 1783, recking the 
previous Appointments, that the Fund of £3950 was 
transferred into die Names of the Trustees, and that John 
Wyche u as dead, having by his Will given all his EMate 
and Effects to his Mother, made some Alterations in the 
former Disposition. 

The Bill, filed by die next of Kin of Mary Wychei 
who died in 1810 intestate, against the Executor of her 
Mother Elizabethf who died in ns^, stating, that the 
Sums of 0^5000 and c£i 1,650 had been transferred to 
John Wyche in his Life-time for his own Use, and that he 
died! in December, 1769, insisted, that the Appointments 
to the Son, who died in the Life-time of his Mother, were 
void j and that the Plaintiffs, as representing the Daughter, 
the only Child who survived her Mother, are entitled to 
the two Sums of £5000 and 11,650 so appointed to him, 
and to the Sum of ,£5350 standing in the Names of the 
Trustees; and prayed accordingly. 

- Mr. ffartf Mr. Lovat, and !Mr. Preston, for the 
Plaintiffs (a). 

The Clause respecting the£*3000 contained in this Set- 
tlenient shews, that the Period, at which Children are to 
be living, to prevent the Mother’s Right of Disposition, 
is tlie I’eriod of her Death. None of tiie Decisions, 
which followed Emperor v. Rolfe (6), come up to this. 
The Case of Woodcock v. Duke of Dorset {c), is un¬ 
doubtedly 

(a) The Arguments Ex (c) 3 Bro. C. C. BGq. The 
l^latione. following Extract from the 

(&) I V'es, 208 . Settlement was produced 

by 
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flou|>tcdly very strong; fuijd^ i£ iiwiist be ebi^ed by, can ^814. 
onJy govern Cases precisely similar. Tliat Settlement hqwgravis 

howeveri ^ 

Cartieh» 

by Mr. Lovat from the Re- fits ofthetaid Pramises, or 
gistes'*s Biiob, B. 1769, Folio '' by Sale or McNrtgege there* 

121. or a ooBspetent Part 

It was witnessed, that for wiereof, for-all or ary Part 
the Considerations afore- of the said Term raise and 
** said, and of £S 0 Oj Part of “ pay the yearly Sum of 
** the said .£3dCX), being the “ jC 200 to the said Join Lord 
** Portion of the said Lady ** Sackvillc and the said Lady 
** Frances Sackvillet which it “ Frances his Wi£e, during 
** was thereby agreed that their natural Lives, and the 

** the said John Lord Gower Life of the longest Liver of 

should retain to his own “ them, by two equal half- 
•' Use, and also of 10 Sbil- ** yearly Payments; and up- 
** lings paid, &c. the said on farther Trust, that, if 
** John Lord Gower did bar- ** the said John Lord Sack^ 

** gairij sell, and demise unto ** ville and Lady Frances his 
“ John Duke of Bedford and ♦* Wife should leave at the 
“ Granville Levison Gower “ Decease of the Survivor of 
** the Manor of Greendon^ in ** them any Child or Children 
“the County of Stajord, “ of their two Bodies lawfully 
“ with the several Messuages, “ begotten, or to be begotten, 

“ Farnjs, &c. and Appurte- “ then to raise and levy the 
“ nances thereto belonging, “ yearly Sura of ^200 by 
of the yearly Value of ** two equal half-yearly Pay- 
** £ 700 , to hold to the said “ ments as aforesaid, and ap- 
John Duke of Bedford and “ ply the same for the Main- 
** G. L. G. their Executors, “ tenance of such Child or 
Administrators and As- Children in such Manner 
“signs, for 6000 Years, at ** as the said Tru-rets should 
“ the Rent of a Peppercorn, think fir, until such Child 
“ upon Trust that the said “ or Children^ .^holJld attaJb 
“ Duke and G. L. G. should, “ the Age of twenty-one 
“ out of the Rent* and Pro- “ Years; then by the Way* 

G 3 'and 
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however, which iis not coitectly stated in the Report, differ^ 
materially from this. The Event there was Hteraliy an*' 
swered by their leaving one Child living; and the Condi- 
tion therefore was performed. Hope v. Lord Clifden (a), 
proceeding on Woodcoch v. Duke Dorset^ had W ords 
for vesting, which are not to be found here; and ^ere were 
Children living at the I^ath of the Parent; which was 
all, that was required by that Settlement also. The De¬ 
scription ** the Child and Children,” applies to all the 
Children; and the Language of the Lord Chancellor in 
that Judgment implies strongly, that the Case of Wood¬ 
cock V. The Duke of Dorset ought not to be carried far¬ 
ther. The last Cases, Schenck v. Legh(b), Powts v. 
Burdett (c), King v. Hake (<f), and Bayard v. Smith (c), 
Os having Words fur vesting, are all distinguished from 
tills; which cannot be reached without a considerable Ek- 
tension of tlie Principle. 

Sir Samuel BomiUy, Mr. Leach, Mr. Bell, and Mr. 
Nereland, for the Defendant. 


'Fhis certainly differs from all the Cases: but the Priii< 
caple, established by aU the Authorities, is, that the Inteu- 


** and Means aforesaid to levy 
** and raise (he Sum of £5COO, 
** and pay the same unto 
** the Chddren, if more than 
one, of the Bodies of 
the said John Lord Sack- 
** ville and Lady Frances bis 
“ Wife, lawfully begotten or 
to be begotten, in equd 
** Shares and Proportions, 
<* upon tlieir attaining their 
** respective Ages of twenty- 


one Years, and if there 
should be but one such 
** Child, then upon Trust to 
** pay the whole Sum of 
** .f^OOO to such only Child 
** at his or her Age of twen- 
** ty-one Years.** 

(а) 6 Ves. AQQ. 

(б) 9 Ves. 300. 

<c) 9 Ves, 428. 

{d) 9 Ves. 438. 

(e) 14 Vei. AfO. 

tion 
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tioa of the Parties is the Object to be regarded by the 
Court, who struggle to give Children a vested Interest in 
their Portions at the Time tb^ey require them, generally 
the Age. of twenty-one, or the Marriage of Daughters. 
The Words of this Settlement have some Difficulty, but 
not more‘'than has frequently occurred in other Cases, and 
been overcome in many. The Defendant’s Construction, 
a vested Interest at twenty-one, with a Power to the 
Parents to ascertain the Proportions, is necessary to pvc 
Effect to the whole Deed; which is most unskilfully drawn. 
The Word such” is used inaccurately, and without 
meaning, in the first Proviso as to the ,£3000i and the In¬ 
strument is throu^^ut so inaccurate that very little De¬ 
pendence .can be had upon any Expression, as indicating 
the Intentioti.. In ScJienck v. Legh two Cases in the 
House of Lords are noticed by the Court: Jefferies v. 
Reynous (a), and Randal v. Metcalfe (6), in which Lx>rd ■ 
Jiathurst^s Decree was reversed. In ;P owis v. Burdett 
the Objection upon the difficult Word «leave” was over^ 
come; and certainly the Words of this Settlement are not 
more intractable than those, which the Court has success, 
fujiy struggled with in former Qases. 


The Master of the Rolls. 

The Sort of Question, that arises in this Case, has so 
frequently occurred of late, that there is no great Difficulty 
in collecting the Law upon it. If the Settlement clearly 
and unequivocally makes the Right of the Child to a Pro. 
vision depend upon its surviving both or either of the Pa¬ 
rents, a Court of Equity has no Authority to contjroul that 
Disposition. If the Settlement is incorrectly or ambigu- 
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{a) 6 Tmk. P. C. 308, 40;. {b) 3 Tomk. P. C. 318. 
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only expresfcd^ if it contaim cdnflictk^ and tontfudictory 
Glauses, so as to leave in a Degree unc^taia the Period, 
at which, or the Contingency, upon which, the l^ares are 
to vest, the Court leans strongly towards the Construction, 
which gives a vested Interest to the Child, when liiat 
Child stands in need of a Provision; usually as to Sons at 
the Age of twenty^-one; and as to Daughtera at that Age 
or Marriage. 

The Case of Wingrave v. Palgrave (fl) is a Case of 
the first Description; and it was impossible for Ingenuity 
to raise a Doubt upon it; as it was only in the Case of the 
Husband’s Death leaving a Daughte^r Daughters that 
any Thing was given to them; and it was also provided, 
that, if there should be no Daughter living at his Death, 
the Term should cease. Ihere was no Daughter living 
at his Death; then how could a Daughter contend, that 
the Term was to take Effect, and die Portion to be 
raised f 

- The other Cases are of the second Description; where, 
though there were strong Words in some Parts, upon the 
whole it was nut certain, that a Child was meant to be 
excluded, niio had attained the Age of twenty-one, but 
died afttr\^ ards before its Parents. The strongest of these 
Cases, at l* ast as it appears in the Report, is Woodcock v. 
The Duiie oj Dorset (h)- as the Lord Chancetlor there had 
to get the belter of ail the Expressions in the Instrument;, 
which he did, according to the Report, upon a supposed 
Intention, inconsistent with them. 

(a) 1 P. Will. 401, gistePs Book in the Note, 

(b) 3 Bro. C. C. S 69 , cor- a«<«, 82. 
rectly stated from the lle- 


The 
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The Case is not so strong, as it was cited from the Re¬ 
gister's Book: the Omission of the Word “ such” iu the 
second Part of the Clause leaving an Opening for letting 
in all the Children; and not confining it to those before 
spoken of, diat is, those surviving both Parents. Still 
there is considerable Difficulty in the Case; as it was pretty 
obvious, that the Children in the second Clause M ere the 
same Children as M’ere spoken of in the first, viz. Ciiildren, 
for M’hom Maintenance was provided until the Age of 
twenty-one. What was to be done, when they attained 
that Age, was a Division of the Fund: yet it was held; 
that the Division was to be among, not those, who survived 
the Parents, and wjere maintained until their Age of twenty- 
one, but the Children, generally. 

In Hope V. Lord Clt/den (a) the Difficulty was not so 
great. There were in the Settlement several Provisions, 
from which Argument arose contradicting what seemed to 
be implied from the first Part; and shewing, that it was 
•not the settled and deliberate Intention, that Children to 
be entitled must outlive both Parents. 

The Case of Pouds v. Burdeft ip) did appear to me 
strong; as the Condition of surviving the Parent M'as not 
at all fulfilled. No Daughter outlived Lord Dettiigh, 
The Lord Chancellor was therefore reduced to the Neces¬ 
sity of getting quit of the Word ** leave,” and of turning it 
into '‘have;” and thought himself aiithoiized to do so 
from a Provision for Advancement. The Father could 
not make an Advancement for any Chfid, if no Child 
could take except a Child surviving. 

In King V. Hake (c) I took Advantage of what pro¬ 
bably was a Slip in the Settlement, the Omission of the 

(a) C 499 . (b) 9 Ves. 428. (c) 9 res. 438. 
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Word such:” the Expression being more than one 

Child,*’ not “ one sudi Child.” 1 held, that it was not 
incumbent on the Court to introduce the Word ** such 
and then Children, generally, were provided for; and the 
Restriction to those surviving the Parents no longer took 
place. 

In this Case according to the Plaintiff’s Construction 
the Children are not only not entitled to any Provision, 
unless surviving both Parents, but it was not to be in the 
Power of the Parents to make any Provision for them 
except in that Event; and, farther, the Parents, having 
a Power of Appointment, w'ere conhned to exercise it 
among a Class of Children, which could not be ascer^ 
tained until after the Deaths of die Parents, viz. among 
Children, surviving them. They could never make an 
Appointment they could be sure of taking Effect. If 
there had been ten Children, and all attained the Age of 
twenty-one and married, and Appointments were made to 
each, yet, if nine of them died in the Lives of the Parents, 
all the Appointments must have failed; and the surviving 
Child would take contrary to the Intention of the Parents. 
It is not probable, that Parents should take this Precaution 
against themselves, to defeat und render invalid their own 
Appointments, 

There is however a Clause here, which, taken by itself 
and literally, would confine the Provision, independent of 
Appointment and the Power, to Children surviving both 
Uie Father and the Mother: but the Effect depends en¬ 
tirely upon the correct Use of the Word such,” as 
there introduced. The first Part of the Condition was 
fulfilled; as there was a Child living, who had attained 
twdnty-one at the Death of the Survivor of tlie Father 
and Mother. Then it must turn upon the other Part 

of 
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of the Clause, directing the Trustees to transfer unto dr 1814. 
amongst such Child or Children of the said Peter Wyche ^ 

and Elizabeth his Wife at their respective Ages of twenty- ^ 
one Years in such Proportions and Manner as the Cartibk. 
Wife alone or in Conjunction with the Husband shall 
appoint. 

As I have said, all depends upon the correct Use of 
the Word " suchwhich restrains it to Children sur¬ 
viving the Parents, and being then twenty-one, or after¬ 
wards attaining that Age. Throughout the whole Settle¬ 
ment this Word " such” is in various Instances, not only 
so incorrectly, but so absurdly and unmeaningly applied, 
that it is evident the Parties had no precise or definite 
Notion of the EfiFect of its Introduction in any given 
Clause. The Clause as to the Wife’s Power of appoint¬ 
ing «£30CX) is thus expressed; 

If the said Elizabeth Wyche die before the said Peter 
** Wyche without leaving any Child or Children of her 

Body begotten by him,” &c. 

The Case there put is her leaving no Children; and 
immediately afterwards it proceeds: 

** Or if leaving any such Child or Children they shall 

all die before any of them shall attain the Age of twen- 
** ty-one Years.” 

That is, if any such non-existing Children shall be left, 
and all die before attaining twenty-one. It is clear, there 
the Word ** such” must be rejected; and the Clause, to 
make Sense of it, must be read ** any” Child. Where 
the Settlement speaks of the Power of Appointment, first, 
by the Wife alone, or in Conjunction with the Husband, 

and 
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■and tJ>e Power of the Fadier on thek I>efault^ the Word 
‘ ** such*’ is 80 used as to give qmte a different Power to 
the Father from that, wliich he and the Wife together 
would have had: an^ Effect, that could hardly be intended. 
.The former Power is to appoint to such Child aud Chil* 
.dren, who should attain the Age of twenty-one : that must 
mean those before spoken of; and each answering the 
Description must have a Share: but for want of such 
Direction the Fund is to go to such of the said Child or 
Children aa Pefer Wyche shall appoint; thus giving him 
a Power of appointing to any of the Children in Exclu¬ 
sion of the others. 

Then, stating a Case, in which the Survivor of the 
Husband aud Wife shall take the whole, it says, “ in case 
" there, shall be no such Child or Children, or they shall 
" die before any of them shall attain the Age of twenty- 
“ one Years.” 

What does the Word " such” mean there f Those be¬ 
fore spoken of are Children, attaining twenty-one : that is, 
who either were of that Age at the Death of the surviv¬ 
ing Parent, or who should afterwards attain that Age. 
Here the Provision is, if a Child or Children, \vho should 
attain twenty-one, should die under that Age; which is 
absolute Nonsense. The Word “ such” must be re¬ 
jected : or the Clause has no Meaning. Kejecting that 
Word', it is, “ if there shall be no Child or Children, or 
“ being such, all die under twenty-one, then to,” &c. 
That would let in all by linplicatipu; as of Necessity 
those attaining twenty-one would be entitled; for the 
.Parents are to be excluded only in favour of the Children 
intended. 

•*^There are many other Inaccuracies in this Deed. Where 
a Power is given to the Wife to appoint .£3000, the Case 

put 
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put is not that of no Child surviving either Parent, but no 1814> 

Child surviving her. That is the clear Meaning of the HowaBav® 
Clause, as it stands. Tt is said, there are other Words, 
in another Part of the Instnimentf shewing, that she was Cabtibr. 
not to be excluded from making any Appointment of the 
^3000, except in the Case of Children surviving otlwr 
Parent. Still that shews the extreme Inaccuracy, with 
which this Settlement was made, and the very indistau^ 

Idea the Framer of it had of his Object. Then^ when 
die Settlement provides for the Case of converting Uie 
Money into Land, it supposes, that Children, genenily, 
are the Persons, among whom the Parents may appoint. 

There " the Children,” generally, are mentioned as the 
Objects of Appointment without any Condition of Sur¬ 
vivorship : and in proceeding to state the Limitations the 
Condition of Survivorship is entirely dropped. Even the 
Provision of their attaining twenty-one is here dropped, 
probably unintentionally; but this is another Instance of 
Inaccuracy. 

Is it then possible to say, that from the whole of diis 
Instrument a clear, definite, and unambiguous, Intentioit 
is to be collected to exclude all Children, except those, 
not only attaining twenty-one, but surviving both Pa¬ 
rents ? So far from tliat it is left extremely doubtful, whe¬ 
ther it was intended so to frame the Settlement. Certainly 
they have not so framed it: but 1 think they have not 
even said enough to raise an Inference of such an Inten¬ 
tion. Then the Court is left at Liberty to construe it 
(for Construction it certainly requires) in the Way, that 
has been held the most rational in tiie Case of ambiguous 
Family Settlements, that all Children, arriving at the Age 
of twenty-one, are entitled. 

do far tlierefbre as the Bill lays any Claim to those 
Sums, which the Mother in her Life-time has appomted 
to the Sou, it must be dismissed. 


MOOTHAM 
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MOOTHAM «. HALE. 


A Defendant 
who instituted 
the Suit as/.he 
Plaintiff’s Soli¬ 
citor, after se¬ 
veral Years not 
having put in 
an Answer, or* 
dered to an- 
awer within a 
Week. 


T he Bill was filed in Novemberj 1804, for an Exe¬ 
cution of the Will of John Mqotham ; who died in 
July, 1804. The Defendant Lewis, the only Executor, 
who proved the Will, and acted, advised the Suit, and filed 
the Bill, as the PlaintifiTs Solicitor; continuing to act in 
that Capacity until Jane, 1814; at which Time he had 
not put in any Answer. All the other Defendants having 
put in their Answers, the Plaintiff appointed a new Soli¬ 
citor ; and moved, that the Defendant Lewis may be or¬ 
dered to put ill a full and perfect Answer within one 
Week, or stand committed. 


Sir Samuel 'Romilhf, and Mr. Roupell, in support of 
the Motion. 


On the Part of the Defendant Lewis it was objected, 
that the Motion was irregular; as he was entitled to the 
usual Orders for Time to Answer. 


Tbe Lord Chancellor. 

1 had occasion to consider an Application of this Kind 
some Years ago: but the Necessity for my interfering in 
that Case was removed by the Parties arranging it (a). 

This 

(a) The Case alluded to was in JReg. Lib, The Motion stood 
probably that of Pavit v. tons- over until the following Seal; 
dale, 2 Turn, Chanc. Pract. the Court indulging the De- 
743, (lit. Ed.) Note; which fendant with that OpportUr 
does not appear to be entered nity to put in his Answer 

without 
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This is a gross and shameful Abuse of the Practice; 
which the Court cannot permit. Let the Defendant 
therefore put in his Answer within a Week (a), 

without an Order. He avail- of which no Order was made. 

ed himself of it; and put in Ex Relatione, 

his Answer; in consequence (a) Ex Relative. 


18U. 

Mqotham 

t>. 

Hals. 


4 


t ANONYMOUS. 

A PETITION was presented^ praying; that an Affi¬ 
davit, made for the Purpose of discrediting the 
Testimony of the Petitioner, who had made an Affidavit 
under a Petition in Bankruptcy, may be taken. oiST the File 
for Scandal; or that the scandalous Charges may be ex¬ 
punged ; viz. that the Petitioner had been discharged from 
his Employment by one Attorney for a Fraud, and by ano¬ 
ther for communicating a Brief to the hostile Solicitor; 
and that the Petitioner is a Hedge-Solicitor and Affidavit- 
Man. 

Sir Samuel Romilltf, in support of the Petition, re¬ 
ferred to Ex parte Simpson (a), in Bankruptcy and a sub¬ 
sequent Case, in a Cause. 

Mr. Leach opposed the Petition; insisting, that the 
only Mode, in which the Evidence could be discredited, 
was a counter Affidavit, analogous to the Course at Jjaw; 
where the Witness might be cross-examined for the Pur¬ 
pose of discrediting him; and that the Affidavit, if perti¬ 
nent and true, could not be scandalous. 


1814, 

Augusts, 

Examination 
to Credit limit¬ 
ed to the gene¬ 
ral Question, 
whether the 
Witness is to be 
believed upon 
his Oath. 

An Affidavit in 
Bankruptcy 
with that View, 
going to parti¬ 
cular Facts, 
and scandalous,^ 
taken off the 
File, with . 
Costs. 


(a) 15 Ves. 476 i and see Ertkine v. Garlkshore, 18 Ves, 

114. 


Sir 
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1114^ Rbr Samuti in Rei^y Mid,, the Rule as upon- 

®*MoWlion at Law for this Purpose, went oo farther 
than to peraiit the general Question, whether the Witness, 
was to be believed upon his Oath} and this Course would 
let in aH Sorts of Scandal. 

The Lord Cu4Wcst-LOR, 

The Rule of the Court of Chancery in a Cause never 
permitted an Examination as to such Charges as these (a) 
though you may ask, whether the Witness is to be believed 
upon his Oath; which is the Course at Law, not going 
to particular Facts. 

If the Proceedings hi this Court are open to die Pe* 
feet, that has been mentiofied, that does not make it ^ to 
introduce all this Scandal. 

This Affidavit must therefore be taken off the File 
with Costs. 

(c) 4nUi Vol.1* 153, and p, 13/, 18B. GiUv* Waittmi 
Ord. in Ch. (Mr. Beam, £d.) $ dtk. 523, 

Lincoln’s _ 

IsiN Haix. 

CRIDI.AND, £x parte. 

August g. l(^ 

A joint Com- Petition stated, that tlie Pelitipiier and his Bror 

mission of ther Benjamin Cridland in August, !812, entered 

Bankruptcy Partnership as Merchants in Bngland and Ireland; 

not superseded 

on the Ground cf a previous separate CooiBiission, proceeding in Ire^ 
land. The Bankrupt’s Books and Papers being in the Master’s Office 
in Ireland in a Suit by the English Assignees against the Irish, the As^ 
signees were ordered to procure them, if necessary, or ('opies, if the 
Commissioners should think Copies sufficient, at the Expence of the 
Estate; and the Bankrupt, not having the Power or Means of prch 
curing them, not liable to Commitment, if his Examination should 
thereby prove defective. 

The Lord Chancellor will not make an Order upon Commissioners 
how to ebnduct tib Examination of the Bankrupt. 

the 
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the Pedtiopiar r«iidu)g ia ^i^ut, and Crid'- 

land ^ Leicister; tha Petitioner wholly cooduetiog ihe 
Biunness in Inland^ and Ber^amin "Cfidland in Mng- 
Imd. 

In January y *1813, a Commusipn of Bankruptcy under 
the Great Seal of Ireland issued against the Petitioner; 
who^ on the 15 th of that Month was declared a Baokri]|it; 
and on the 4th of May passed his last Examination, and> 
delivered up to the Assignees all his Books of Account 

and Papers. 

*■ 

On the 2$tb of January, 1813, a joint Commission of 
Bankruptcy issued in this Country against the Petitioner 
and Benjamin Cridland; who were declared Bankrupts. 
The Commissioners under that Commission repeatedly ad<- 
jourued the Examination of the Petitioner, who was un¬ 
able to produce bis Books and Papers, which be had de¬ 
livered up to the Assignees under the Commission in Ire¬ 
land; where they were deposited in the Oliice of one of 
the Masters in Chancery, in a Suit, instituted by the As¬ 
signees in England against tlie Assignees in Ireland; to 
which the Petitioner was made a Party. 

The Petition farther stating, that Copies of the Books, 
&c. could not be taken without the Order of tlie Lord 
Chancellor of Ireland, that tlje Expence of applying to 
the Court, and making Copies, was estimated at .^130, 
that the Petitioner’s Offer to his Assignees^ if they would 
pay the Charges, to do all he could to obtain Copies, was 
refused, and that he had no Property, prayed, lliat the 
joint Commission may be superseded, at t$e Expence of 
the petitioning Creditor; or that the Proceedings under 
that Commission may be stayed os to the Petitionerf or 
tliat the Commissioners may receive a Cerli£cate from Uie 

Comonssioners 


1814 . 

C8;iim.au]»» 

Erywr/r. 
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1814. 


CAIDl.AffD, 

Exparit, 


ComiBMUiMiers under the separate CoimnisBion, that the 
Petitioner had duly passwd his last Examination; or may 
receive a Balance Sheet and Statement, 8cc. or that the 
Assignees under the joint Commission may pay the Ex- 
pences of the Petitioner’s Journey to obtain Copies, 
and of procuring them, &c. 


Sir Samuel Eiimilly, and Mr. Montague, in support of 
the Petition. 


Upon the Question, raised by this Petition, the Law 
was fully settled before the late Case, in the Bankruptcy 
of Stein and Co. (a); which decided, that, a Commisuon 
of Bankruptcy having issued in England against a Per- 
son, who was a Member of a Partnership in Scotland, a 
joint Sequestration could not be maintained against the 
other Partners in Scotland, That Decision leaves no 
Doubt upon the Question as between Commissions of 
Bankruptcy in England and Ireland: the Proceeding in 
each Country being precisely the same: but several Di> 
sdnctions exist between that and Scotch Sequestration. 
The Case, that occurred lately upon a similar Proceeding 
in Russia, was under different Circumstances. That 
Country w'as then at War with this. The English Credi¬ 
tor therefore had no Means of obtaining the Remedy 
there. That Case also was previous to the Decision in 
the House of Lords. In the Course of the last Term 
the Court of Exchequer determined this Point as between 
a joint Commission after a separate Commission in Eng¬ 
land; granting a new Trial agmust the Opinion of the 
Lord Chief Baron (6). 

4 

(«) Ex parte The Royal (6) Sir Alexander Thotnp- 
Bank of Scotland, 1 Rose sou. 

Bank. Ca. 4d2. 
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The Quesrion involves these Considerntioiis * whether l’hl4. 
this Bankrupt, if he should not roeke a full Dtsclosuie, 
will be a.Felon; and whether the Cotnmissioners can EtptHt, 
commit him; as they are about to do. Can be have his 
Boqks both in England and Irelaiid at the same Time ? 

They are deposited.in the Master^s Office in Ireland in a 
Suit, instituted by the English Assignees; who may there¬ 
fore have Access to them. 

Mr. Harlf Mr. Leach, and Mr. Heald, for the Assignees 

under the English Commission. 

\ 

• The Lord Chanpelloa. 

The Ground, on Which this Petition prays, that the 
joint Commission hi England may be superseded," that 
there is a Commission against one of the Partners previ¬ 
ously issued in Ireland, brings forward a Question cer- ^ 
taiiily of great Importance, and most distressing in every Commission of 
View of it. Wc know, there have been many Commissions Bankruptcy 
actually supported, whether without Question I da|iot say, pending analo- 
while Proceedings m other Countries, anal4gotii^6rhap5 gou* Proceed- 

not in all Respects similar, tb a Commission of Bank- I*'another 
^ , , . , . . , j Country; as 

niptcy, have been gomg on, having previously commenced, Ceasio Bo* 

against the same Person ; as the Cessio Bonorum (1) in Jn fJol^ 

Holland, and a Proceeding something similar in Russia . land, a similar 

and it is unquestionable, that until lately there has been a Proceeding in 

general Persuasion, that a Commission of Bankruptcy here, Russia, and, 

and a Sequestration in Scotland, which is analogous, but lately, a 

not altogether like, to it, might proceed together. Scotland 

w 

It is also familiar, that IjoiA Hardwicke, a very great Formerly two 
Common Lawyer, as well as a great Judge in Equity, Commissions of 
Bankruptcy supported together. As to the Ground of the modern 
Practice to supersede one, or making iipme Regulation for supporting 
either, according to Justice, Quarc, 

(1) Dig> 44. i. 3. Cod,*}, t. J\. Ejt parte Burhti, \ Atk, 255. 

VoL. 111. H supported 



96 


1S14. 

GriDLAKD; 
£x parte. 


Commission of 
Bankrupted' a 
Demand of 
Right. 

Effect of a se¬ 
parate Commis- 
sion of Bank¬ 
ruptcy, passing 
all Interest in 
joint Estate to 
the Assignees: 
but life Distri¬ 
bution confined 
by Order to tlie 
joint Creditors. 
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suppoited two Engiah Commissions togi^ber. A Prac- 
tfcst b^s lately prevmled of superseding oiie^ or making 
such Regulations as to the Proceedings in otie as would 
tedd to the convement Administration of Justice; taking 
carej if the latter was preferred, to exclude the Meana of 
trying the Effect of the former upon the latter, in case a 
Competition should arise. It is however extremely difhcull 
to say, on what that Practice rests. It is said justly, that 
Uie Demand of a Commission is of .Right: therefore, if 
one Partner has committed an Act of Bankruptcy, and 
there is a Debt, that will support a Commission, the Great 
Seal cannot refuse it, and if a separate Commission is 
granted, and the Conveyances are made under it by the 
Commissioners, all the Interest of that Person in, not 
only the separate, but the joint Estate, is by Law vested in 
his Assignees. 

Then these Difficulties occur: 1st, If that separate Cre¬ 
ditor h|d the Right of taking out, and prosecuting, a 
CommIHion, how does it happen, dipt the Great Seal 
says, he shall have it to a certain Extent: stopping by 
Order at the Distribution under that Right. 

2dly, If the Property has by the Assignment passed to 
the Assignees, how is it got out of them again, while tbu 
Commission, not being actually superseded, still exists ? 
That Question has led to the new Practice: a strong Act 
of Power, I admit. It is certain, that in the Face of all 
these Difficulties Commissions both joint and separate 
have proceeded together during a very long Pciiod, while 
the Administration of Justice in Bankruptcy was commit¬ 
ted to Persons, wliose Superiors in Knowledge will never 
appear in this Place ; and the older Reports do not fur¬ 
nish an Instance of the Question arising; yet we are met 

by 
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hy th« other Doctrine, that a second separate CommUsion 
against an iincertificated Bankrupt is an abtolute Nullity; 
and how can a joint Commission stand under such Cir¬ 
cumstances ; having no t^’roperty to operate upon; all the 
Share of one Partner being gone to the Assignees under 
the separate Commission (a). 


1814. 

CftintAMD, 
Ex parte. 

Second Com¬ 
mission against 
an uncertificat¬ 
ed Bankrupt. , 


These Difficulties always pressed my Mind extremely; stricliy n Nul- 
and the Conclusion 1 have formed is, that though 1 could lity; though 
not say, on what Principle both Commissions could sub- supported^in 
sist together (&), yet I was bound in many Instances not to Practice, 
supersede a second Commission on account of a former 
Commission subsisting; which iiowever would not deter¬ 
mine the Effect of the second, if the Question arose at 
Law, notwithstanding all the Difficulties, with which I 
have fenced it; or if they should be broken through. It 
is sufficient, that the Codit has not in all Cases taken the 
Means of stopping the second Commission. 




The Question as to the Cessio Monorarn in Holland 
or a similar Proceeding in Jimsia, is open to the Observa¬ 
tion that, though we may know, what that Law is in rea¬ 
soning upon it, if the Object is to affect the Proceeding 
in England, the Foreign Law must be proved us a Fact (1); A Foreign 

othcrw'ise the Asseriion, that the Proceedings are in all Law must be 
Respects the same, and therefore cannot stand together, is proved as a 
not maintained.. Fact. 


Two Cases have occurred ill Scotland: one in the 
Bankruptcy of, Stein and Co. (c), decided by the Court 
of Session, and considered in a late Case by the House of 

(a) Ex parte Martin, 15 celior's Obscrilfations, ante. 
Vet. 114. Vol. I. 64. 

,(^) See the Lord dan- (c) 1 Lose, 462 . 


(I) I r . Wti 431 . Co % v . 174. 

Hs 


Lords 
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CA.li>ILA^C>» 
Sx parte. 
Effect of a 
Commission of 
Bankruptcy to 
pass pc^rsonaf 
Property in 
Scotland i ,not- 
liable therefore 
to a subse¬ 
quent Seques¬ 
tration there. 
As to the con¬ 
verse of that, 
and the Effect 
upon real Es¬ 
tate in Scot¬ 
land^ Qucere. 
The Bankrupt 
could not be 
compelled to 
cottvcyir 


whose Opinion was, and justly, that ifhece the 
JSpgfish Commission precedes the Sequestration, all the 
Scotch personal Estate would pass under that Coromission: 
therefore they could not under the Sequestration administer 
the Scotch per8c>nal Property; and probably the csoiiverse 
would hold : but 1 choose |o state t^t in this qualified 
-Way: the former Proposition being clear. 

The Judges in Scotland seem to have got over the Dif¬ 
ficulty in a Way we could not adopt; founding their Opi¬ 
nion in some Measure on this; that the Court of Sessmn 
could have no Subject to operate upon; as the real Estate 
in Scotland would also fall to be administered under the 
prior English Coniinission; conceiving, that the Lord 
Chancellor here could compel tlie Bankrupt to Convey by 
proper Scotch Conveyances his Scotch Laud : but it has 
been long settled, that the LordjChanccUor cannot com¬ 
pel a Bankrupt to give a better Title to a Purchaser of his 
real Estate than the Assignees under tlicCommission could 
give; and therefore he could not be compelled to convey 
his Scotch Estate. The actual Difficulty however did not 
exist in tliat Case; as without trying that Question the 
Bankrupt had conveyed: so that the Sequestration in 
Scotland upon general Principles had no personal Estate, 
and under the Circumstances of the Case had no real 
Estate, on w'hich it could operate. 


* if 

In the Case before the House of Lords it was decided, 
1st, That upon general Principles the Commission passed 
The Scotch all the personal Estate: Sdly, That the Scotch Acts as to 
ActsofSeques- Sequestration, many of which passed since the Uniorr, 

tration, many were fbund upon Examination not only not to oppose, but 
of which passed 

since theUnion, («) Selkrig v. Davies^ 2 Lords. 2 Rose Bank. Cas, 
support the ge- Dow*s Cas. in the House of gy. 
neral Principle* 

passing all the Property of a Bankrupt to bis Assignees. 


by 
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their whole Language to support the genera] Principle, 
it was held accordingly, that the English Commission 
against Garnet made it impossible to distribute hk In¬ 
terests of any Kind udder-the Sequestration. 


rek* 

GEIjDLAND^' 

EsparteA 


It is clear, that these Decisiona will go'far to affect 
what has 1>edn supposed to be the Law of England as to 
cb-existing Commissions in England, a Commission in 
England and a Sequestration in Scotland, and Commis¬ 
sions in England and Ireland. In all these Cases Dif- 
ficulties arise, which it is impossible to solve without the 
'Aid of the Legislature. In die Case of two Commis- 
.eioiis ill England that the Eord Chancellor may for Con¬ 
venience supersede either is settled by Practice: 4>ut'he 
has no Concern with a Commission in Ireland; and the 
Lord Chancellor of Ireland woidd refuse an Application 
to quash this separate Commission on account of the joint 
Commission in this Country, unless he lias the Means of 
administering the Affairs of the Bankrupt by a Commis¬ 
sion under the Authority of his own Great Seal. He 
might supersede the first Commission, if he had a joint 
Commission under the Seal of Ireland, which would 
enable him to do Justice: but if the Irish Commission k 
.tlic Right of . the Subjeetj and duly issued, how could 
he supersede it on the Ground, that there is in some other 
Country a Jurisdiction, founded on a subsequent Proceed¬ 
ing, which he has no Means of enforcing against the 
Person of the Bankrupt, or any Part of his Property, that 
may happen to be in that Part of the Kingdom ? 


It seems to me therefore, that now, the XJriion of the 
three Parts of the Kingdom having taK^n place, though 
their separate Laws still exist, there is no satisfactbij 
Mode of solving these Difficulties without some legislative 
Regulation upon the Subject. That the Question on 

H S such 
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such a Case^as diis claims gre^ Att^tion is cadent. It 
must be presented daily, not only in this Jurisdiction, but 
to the Commissioners, in Forms, which it is not comfbrt> 
able to contemplate. If a Question of Commitment 
arises, the Authority, under which it is exercised, must be 
very well considered. This Case must be considered 
with rei'creucc to tliat Question; and other DifficultiCf 
might be suggested, of such a Nature, that 1 would rather 
allude to than state them particularly. . 

With regard to the present State of this Subject in the 
Court of J^xchetiuer, though it has gone to a new Trial, it 
may come back in a Shape, that may produce tbjs' very 
Question; and it is no inconsiderable Drawback upon the 
Opinion I have entertained against the Validity of tlie 
second of two English Commissions, that the lAtrd Chief 
Baron (a), looking to Lord Uardwicke’i Opinion, and 
unable to account for his Practice, thought, that both Com* 
missions might stand. While the Subject is in that De¬ 
gree of Doubt, it is too much for me to supersede this 
Commission. Bankrupt may try it; and due At¬ 

tention will be given to the Difficulties belonging to it 
under all the Circumstances; especially where those Dif¬ 
ficulties seem most to press. 

i / 

As to the Ollier Object of the Petition, the Result of all 
the Circ’imstaiices, including the Bankrupt’s Conduct, 
wliether correct, or not, his culpable Conduct, if you 
please, is, that the Irish Commission is the first; and th^ 
Books, Papers, &c. which the Irish Commissioners and 
Assignees have at least as good a Right to inspect as the 
English Commissioners and Assignees, are in Ireland, in 
the Master’s Office, in a Suit, instituted by the English 
Assignees against the Irish Assignees. The Books 


(r?) Sir Alexander Thompson, 


therefore 
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therefore in the Custody of the Courts if not fcwr the ex¬ 
clusive Beneht of, the English Assignees, for the Benefit 
both of them and the IfUh Assignees. If they were 
placed there by the Assignees under either Commission, 
that is not the Fault of the Banbrupl: but there they are; 
apd t^ey cannot be removed by him ; nor can Copies be 
obtained without Pfyment In many Cases a Ci editor 
may say to him, If you will not get your Papers, paying 
“ the Ex pence, I will not sign your Certificate;” and I 
have nothing to do with that: but if he was committed. 
for not answering, atfd the Defect of his Answer consisted 
in the Circumstance, that he had not brought here Books, 
which he crould not bring, or obtained Copies, \rhich he 
could not pay for, I could^'iiot hold his Ans^ei^ unsatis¬ 
factory for that Reason. Supposing him to have affluent 
Connections, it is not a just Principle to require him to 
elicit by the Pressure of his Difficulties the Means of 
bearing this Ex pence for the Benefit of his' CnjHitors. 
They must deal with him as a Man, who possesses nothing. 
If he had in his Pocket the «£l30, required for these 
Copies, and applied it in procuring them, that Disburse¬ 
ment would be at their Expence; as it is their Money; 
and can it be right, refusing him liberty ,to apply that 
Money for the Purpose of procuring a satisfactory Answer, 
to compel him to find the Means of defraying that Ex¬ 
pence through the Humanity and BencvolenCe of others; 
which may be applied to in vain; and to which they have 
no Right to direct him to resort? 

Supposing him therefore justly blameable for the Fact, 
that the Books ar^ in this Situation, the Question still is^ 
not in what Degree he is to be blamed^ dealt with, on 
that Account; but whether he is bound to produce Books, 
which he cannot produce, or Copies^ which he cannot 
procure. In wbat Slikpe I can make the Order is a diffi- 

H 4 , cult 


m 

I81I. 

CRtBLAKDi' 

Ewpofie. 


Absolute Dis¬ 
cretion of Cre¬ 
ditors to refuse 
to sign Bank¬ 
rupt’s Certi¬ 
ficate : but a 
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not be required 
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the Expence 
of his Friends 
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own Power. 
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1^4* cult, CoQsidefaition: but my Opinion is, that, if the Allege- 
CitiDL ANp, Gomoiiasionere will never be satisfied, 

jkxptuie, unless at his own Eispence he procures Copies of these 
Books and Papers, they are requiring a Satisfaction, 
which it is not in his Power to give; and the Law does not 
mean, that any Man shall be called upon to' do what is 
not in his Power. If thetiSfore they insist on having these 
Copies, he must be furnished with the Means of obtain¬ 
ing them. 

It is the Duty of the Commissioners to finish the Exa^. 
niination, if nothing, more is proposed than that they shall- 
require what they ought not to require. 1 have a Diffi¬ 
culty in making an Order on them as to dealing witii the 
Bankrupt: but I will state my Opinion thus; that they 
have no Right, to require him to produce these Books, or 
Copies of them; and that they are not justified in delaying 
to finish the Examination, if there is no other Objection 
than that the Bankrupt has not done that, which they have 
no Right to require: but, after expressing that Opinion, 
1 feel great Difficulty in making an antecedent Order on 
Commissioners how they are to conduct tlie Examination. 
It is obvious, that these Books or Copies of them may be 
necessary. 


3ir Samuel B.omiUy pressing for an Order, that they 
should get the Books or Copies at their own Expence, an 
Order was pronounced, declaring, that under the Circum¬ 
stances, if the Assignees require a Production of the 
> Books of the Bankrupt, or Copies of them, for the Pur¬ 
pose of having |,he'Examination satisfactorily taken, the 
Expence of such Production or taking such Copies most 
be paid out of the Estate; and the Bankrupt cannot be 
required to procure the Production of such Books or 
V ' Copies 
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Coj^es at his own Expence; and wnth this Declaration 
the Petition to, stand over until after the Examination: 
vbat nothing in this Order imports, that tiie Books ought to 
be produced, if the Commissioners tUnk the Production 
of Copies sufficient (a). 


(a) Esparie Storkt, the next Case. 



STORKS, Ejf parte (l). 

I N May 1808, a Commission of Bankruptcy issued 
against John Evans, of Leicester, Clothier; who, being 
declared a Bankrupt, and not having obtained a Certifi¬ 
cate, carried on afterwards the Trade of a Haberdasher, 
at London; and in February, 1814, another Commission 
issued against him. 

The Petition, presented by the Assignees under the 
second Commission, stating, that the Assignee under the 
firsts Commission dealt with the Bankrupt in his subse¬ 
quent Trade, and that the Assignees and Creditors in 
that Trade liad no Notice that Evans was an uncertifi¬ 
cated Bankrupt, claimed oii Behalf of those Creditors 
Priority as to some Leasehold Property, acquired in the 
second Trade, or that the first Conimission may be super¬ 
seded. 

.'■4 

Mr. Cullen, and Mr. Montague, m:!ku][iq>ort of the 
Petition. 


i8i# 

CriHlamd, 
Ex parte,'^ 


1814, 

Likcoln's 
Inn Hall. 

Augutt 10. 

Equitable 
Relief under 
a second Com¬ 
mission against 
an uncertifi¬ 
cated Bank- 
ruptj with Sug¬ 
gestion of Pro¬ 
perty acquired 
in the subse¬ 
quent Trade, . 
and want of 
Notice by the 
subsequent 
Creditors, re¬ 
fused on Peti¬ 
tion, with Li¬ 
berty to die a 
BiU. 


1) 2 Rmi^s Bpt. Ca. lyj. 


The 
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1 ^ 14 . 

Sjorks, 
JSx parte. 


TV Cane of Troughton v. Gitley (a) is confirmed by 
parie Brmn (ft), JEx part$ Bold (c), j&rereit v, 
Backhouse (<f). Ex parie Martin (e). Ex parte Lees f f). 
On the other Hand, besides M<trtin v. O^Hara {g), atid 
8 late Decision of the Court of Exchequer, there is nothing 
against the Validity' of die second Commission, except 
Dicta, that a Commission is an Execution; expressing 
Doubt upon Troughlon v. Giitey (ft); importing, not that 
such an Kqiiity can subsist in no Case, but diat it may 
prevail under special Circumstances, depending upon the 
Fact, whether the Purchase was made with the Property 
of Strangers or of the Bankrupt. In this Iii'stancc it was 
with the Property of a third Person. How can Assignees, 
or any other Person, standing by, and suffering Creditors 
thus to be misled, claim Priority, and impose that Loss, 
to which they have been thus instrumental, upon ano.ther 
Class of Creditors, who see him dealing with Property 
as his own. In that Respect the Statute of James ( t) is 
applicable. 

Mr. Leach opposed the Petition. 


The Lord Chancellor. 

* 

There is no Case, in which this Equity has been admi¬ 
nistered on Petition. 1 have no Objection to the filing a 
Bill. Whatever may be said dr thought of the Case of 
Trmtghiony. Oillcy (ft ), there is a great Mass of negative 


(a) Amb, 630. (g) Camp. 823. 

(ft) 2 Ves, jun. 61. (ft) See Ex parte Bromn, 

(c) 1 Coohe's Bank. Law, ante, Vol. I. 6o. Ex parte 

10. 550. Cridland, the preceding Case. 

(d) 10 Ves. p4. (») Stat, 21 Jam, 1. c. IQ. 


(c) 15. Tm. 114. s. 11. 

{/) idVes. 472. - (ft) Amb, 030, 


Authority 
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Authority against it in the repeated Offers to the Bar 
to turn these Petitions into Bills^ if it iivas thought pro¬ 
per to dispute, whether the second Commission had any 
Effect. 
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Stohxs, 

Mfpurte. 


As to the Equity between the Creditors, tliere are ^at 
-Difficulties. First, if Creditors are to be bound by the 
Negligence of the Ass^nees, suppose them ignorant of 
the second Trading, but that all, or some, of the Creditors 
are conusant of it ;• there is an Equity against some, and 
not against others. Then the second Commission is an Au¬ 
thority to distribute for all the Creditors, having Demand^ 
subsequent to the hrst Commission; and many of them 
may have had no Concern witli the subsequent Trade he 
carried on. 


There is, however, so much to be broken through upon 
Points, that have been long considered settled, that it is 
impossible to do this upon Petition. I repeat the Offer, 
that has been frequently made from this Place, that you 
may file a Bill, if yon please: a Course the more proper on 
account of a Case now depending before the Master of the 
Rolls. 


That Expression " Qunsi Execution,*’ means no more 
Hian this, that a Commission. of Bankruptcy is a Process 
for all Creditors, legal and equitable (<z). ' ‘- 

«) Antf^ Yoh, 1.41. 66. n. l. 


Interpretation 
of the Term 
“ Execution’* 
as applied to a 
Commission of 
Bankruptcy, 
that it is a Pro¬ 


cess for all 

^Creditp^ legal and equitable. 
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' 1014. 

Jugtut 12. ^ CARR, £r par/e. 


Effect of wil- 
% 

ful Misrepre- 
•entation as to 
Credit; ^ving 
a Remedy by 
way of Da¬ 
mages 00 the 
Ground of 
Fraud; but 
administered 
with great Cau¬ 
tion : in Bank¬ 
ruptcy there¬ 
fore, where the 
Evidence of tlie 
Party is receiv¬ 
ed, it must be 
in all Particu¬ 
lars consistent, 
-clear, and un¬ 
ambiguous. 


ri^HE Petition stated^ that Benr^ IJelbert hrail 
■ carried on Trade as a -Silk Manufacturer; which 
'JVade he began, before he att^ed the Age of twenty- 
one Years; and tl)e Petitioner declining to give him Credit 
during his Minority widiout the Security of his Father, 
John Jsrailf the following Undertakings in Writhig were 
given; 

** My Son Henry hrail being a Minor and noli of 
" Age, I agree to be accountable for bis Transactions 
** until he is of the Age of twenty-one Years, which will 
. be on the .5th of Augustf 1811; the same Time 1 give 
** him .£500. John hrail, 12 th February, 1811.” 

** 1 acknowledge to be accountable for my Son Henry 
** hrail, for what Business he might do until he arrives 
at the Age of twenty-oiie Years, which will be on the 
''5th of August, 1811. Signed 14th February,. 1811, 
" John hrail” 

In consequence of diis Undertaking, Goods were fur¬ 
nished in the Name and on the Account of John hrail; 
who for Payment accepted Bills; and shortly bjefore the 
5th of August, 1311, gave Notice to the Petitioners and 
other Creditors of bis Son, that they must not for the 
future consider him, the said John hrail, responsible for 
any farther Debts contracted in the Course of such Deal-' 
ings; but that his Son II. H. hrail w'ould thenceforth 
deal on his own Account; that he did not owe any Thing; 
that his many bad Debts would be a Loss to the Family; 
and that he should give him j^500 to begin.with. 

The 
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Tiie Petition then stated, that in consequence of this 
Hepresentation, the Petitioners supplied Goods to H. 
lielbert Israil; and there is now due from him to the 
Petitioners Cdrr and Jh^ion, «£721 : 8s:6d.; and to 
the Petitioner Prater, 35 1 8s. On the 2d of Noven^ 

' her, 1812, a Commission of Bankruptcy'issued against 
Henry HeWeri lirail, upon the Petition of his Father; 
'who proved under the Commission a Pebt of <£3299 : 
4s : lOd. on Al^couat of his Son’s Dealings during his Mi¬ 
nority. On the 15thofj|fay, 1812, a Commission issued 
ngSilostJohn Israils whose Assignees proved, two other 
Sums of .£350, and ^100, under Henry Helbcrt Israita 
Comihission, making with the fornier Sum ^66749: 4s: lOr/. 
arising hlso from his Dealings during* his Minority. 



^ Cabb, 
Ex yarle. 


A Dividend of ls:4d. being declared under the Com¬ 
mission against Henry Helhert hfail, tlic Petition was 
presented; praying, that the Debt of j£ 3749 : 4s: lOrf. 
proved by John Israil and his Assignees, may be ex¬ 
punged ; or that the Dividend, ordered up'bn that Debt, 
n»ay be stayed; and that the Whole, or such Part thereof, 
may be paid to the Petitioners as will make.their Dividemt 
upon die Debts, by tlictn proved, of dtc same Amount 
as they would have been, if such Debt had not been proved 
by John Israil; and an Inquiry, whether the Whole or 
what Part of the Dividend on the Debt of .£3749 : 4l5 : lOri. 
should be set apart for such Purpose. 


The Affidavits against the Petition stated, that John 
Israil had, in conformity with his Undertaking, paid 
the Petitioners for all the Goods sold .to his Son dur¬ 
ing his Minority, except £250; and t|iat the Debt of 
£3749 : 4s: 1 Od. bad arisen since the Mth of February, 
1811, after deducting the JESOO, agreed to be given by 
John Israil to bis Son; denying, that John Israil had 
given any Notice to the Petitioners on his Son’s coining of 

Age, 
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iii4. 

CkRttf 
Ek part€. 


A^, tluLt E(i would l^e nd longier responsible, or that any 
Conversation had passed to the Effect stateAas to bad 
]>ebts, Ac. 

Mr. ffart, and Mr. Montague, in support of the 
PetiUon. - 

Sir Samuel JRomiltji, ahff'Mr. Cullen, against it. 


The Lord Chakcellob. 

l!lie Statute of Frauds (a), requiring a written Engage* 
meht for the Debt of another, has been considerably cut 
down ever since Uie Case of Pasley v. Freeman (6), at 
Law; where this was determined; that, if you throw into 
the Declaration an Allegation, that the Engageitient was 
fraudulent, and in the Form of a Representation, that the 
Party is of sufficient Substance to pay the Debt, the 
Recovery is not of the Debt, as Debt, upon the Contract, 
as Contract; but a Recovery of Damages to compensate 
what they call a Fraud. It was long, before 1 was recon¬ 
ciled to that: but with those Doubts I know it has been 


settled as Law by subsequent Decisions. 1 do not there¬ 
fore mean to deny this Proposition, as settled Law; 
that, if a Man asks, whether he may trust and the 
Answer is, that he may, tlie Person giving that Answer, 
knowing at the Time that he cannot be trusted, must pay 
in Damages for the Consequence of that Misrepresenta- 
Engagement tion: but, if the Answer is, that he has so good an Opi- 
to pay the Debt nion of A.’s Circumstances, that he will pay the Debt, if 
of another, re- J,. docs not, there can be no Recovery, 
quiring Writ¬ 


ing under the 
Statute of 
Frauds. 


( 0 )- Stat. 29 CA. 2, c. 3 . vations, 6 Fes, 386, in Evans 
(6) 3 Term Rep. 51. See v. Bicknell. 
the Lord ChaneeUor*B Obser- 
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This has sditie AUth^drify in' a of old Caies, re* 
f(li‘red,tb mNeinllev, W^m^son (ja)f a Casie at Law, 
Montef^ri v. Moht^ori {b), a- Peitoir -vHs indtited 
to advance his Money Represedt^tibh of another, 

that he had no D^and upon a particular Individual, that 
Consideration being clearly made out, and the Person, so 
advancing, misled by that, joeing a Misrepresentation, a 
Court of Equity had long held, that the Houtli of die 
Person, w'bo made that Misrepresentation, was shut; that 
he should never utter a Contradiction to what he had so 
asserted, thereby misleading others (1). Accordingly in Ne- 
ville V. Wilkinson Mr. Wilkinson was held bound by hb 
Representation: the Marriage being had upon ^that Re^ 
presentation, clearly proved to have been made, it was 
held, that he never could in respect of his Demand, a 
very large one, disturb by bringing any Actkm that State 
of Things,' upon M-hich the Father of the Lady had, 
dealt. 


HI 

1814 

CauB, 

Et forUi 
Misrepresent 
tatiou of a 
Fact, mislead¬ 
ing others to 
deal for Value 
upon^hc*Faith 
of it, binding 
on the Person 
making it. 


But Cdurts, both of Equity and Law, have proceeded 
in this with great Caution: 1 st. They will not permit any 
Man to prove his own Case. If, for Instance, this Man 
had not been Bankrupt, and a fraudulent Representation 
had been made, that he might be trusted, because he was 
free of the World, a Court of Law could not, if it was 
denied, hear either Prater^ or the others, to prove it; 
and certainly in administering this very delicate Equity the 
Danger of permitting a Man to make out his own Case 
is very considerable. In this Jurisdiction of Bankruptcy 
the Party is heard: but that Course must be taken with 
all the Caution, required in receiving the K\ideuce of a 
Parly. The Evidence should be, not merely generally, 
but in all Particulars, consistent, clear of Contradiction, 

(a) 1 Bro. C. C. 513, (b) I Blacky 303. 


(l) |6 Fes. 125. Scott V. Scott, I Cox. 3(50. 


of 
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^ parte. 


of all Obfcuritj; and' it must be under such CircQid’* 
stances, that the Representation weighs down to. the Earth 
all the Evidence of the Party, whose Property is to be 
taken from him by that Representation. r 


’Phis Case does not come with that Clearness, Consu* 
^ tency, and Freedom from Ambiguity, necessary to estab¬ 
lish an Instance of that Nature, and that alone, in which 
a Court of Justice is authorized to cut down the Debt of 
a third Person. It is true, as has been suggested, in these 
Cases of Misrepresentation, founded in Fraud, Persons 
frequently do not understand the Words they use: but that 
Objection is met by the extreme Danger from want of 
Caution in such Cases, strongly exemplified in this Instance. 
This is termed in the Affidavit a Notice, that the Man 
would be no longer responsible: on the other Hand, the 
Ei^agemeiit for the Son was made with that due Catition 
on all Sides, preventing the Possibility of Error, under¬ 
taking in writing to be liable for the Son, while a Minor, 
and no longer; stating, to avoid all Doubt upon that, 
the Day of his coming of Age, marking precisely the 
Extent of Responsibility; the Bankrupt positively denies, 
that he gave the Notice, or held the Conversation, stated; 
and the Terms of the Papers clearly and strongly support 
his Statement, as to the Nature of the Engagement, and 
the Time of Delivery, 


This shews the Danger of fixing Parties with Repre^ 
sentations upon the Evidence of interested Persons, inno> 
cently, perhaps, but most erroneously, stating those Re- 
« presentations. 


The Question is therefore, whether, if I send this to a 
Jury, where in a Case of this Nature it would be impos¬ 
sible to get my Consent, that the Parties 'themselves 
should be examined, there as against a positive Denial 
that satisfactory Evidence which goes, as it must, clearly 

to 
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US 


to deatToy the Property of this Man. This is one of 
those Cases, in which, not meaning to be answerable 
for its Truth, the Safety of Mankind requires, that the 
Demand, if it is to stand upon parol Evidence, should 
at least be established by disinterested Witnesses, clear 
in their Import, and not contradicted by Evidence equally 
clear; and it would be much too dangerous to die 
general Interest of the Public to hold, that a Right can 
be cut dou'n by the Evidence of interested Persons alone; 
where the evil Effect of Inaccuracy and Ambiguity might 
have been obviated by the reasonable Caution of having 
the Representation in Writing, or before disinterested 
Witnesses. 


1814. 

C^RR,' 
Ex part€. 


This Case is involved in so much Difficulty and Ambi¬ 
guity, that I shall dismiss this Petition without Costs. 


BARKER V. LEA. 


Rolls. 

Feb. 22. 24, 
Aug. 15. 

n AMU EL Boutjield by his Will, dated the 24th of Residuary 
JunCf 1811, giving Freehold and Copyhold Estates Disposition to 
to 'Frustces for Sale, and out of the Produce making a the Children of 

the Testator’s 

Brothers and Sisters as aforesaid, (named previously as Legatees,) who 
shall be living at his Decease, at twenty-five, equally; but in case 
oT the Decease of any of the aforesaid Brothers and Fisters liaving 
Issue, then the Child or Children to have the same Share as if the 
Parent had been living at his Decease ; with Maintenance and Survi¬ 
vorship in case of the Death of any unpiarried and without I>sue. 

The first clear Designation of Nephews and Nieces, living at his 
Death, as the sole Objects of his Bounty, not altered or controuled 
by the subsequent Designation of the Brothers and Sisters; admitting 
Questions of doubtful Construction, as to ailer-born Children. 

VoL. III. I Provision 
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1814 . 

Basket 

V. 

Lba. 
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Provision for his Annuitants, and, besides those Annuitiei^ 
giving pecuniary Legacies to several Persons, and among 
them iM his Brothers and Sisters, proceeded to make the 
following Disposition of the Residue: ** All the rest, 
** residue, and remainder of my Estate and Effects of 
what nature or kind soever and wheresoever, as well 
** real as personal, 1 give and bequeath the same, and 
“every Part thereof, unto all and every the Child or 
“ Children of niy Brothers and Sisters as aforesaid, who 
** shall be living at the Time of my Decease, on their, 
“ his, or her respectively attaining the Age of twenty-five 
** Years, in equal Shares and Proportions; but in case 
“ of the Decease of any of the aforesaid Brothers or 
Sisters having Issue born in Wedlock, then the Child 
“ or Children to have and enjoy the same Share, as if the 
“ Parent bad been living at the Time of my Decease; 
“ the Principal of all such Monies to be employed by my 
“ said Executors and Trustees, and the Survivors of 
them, in such Ways, as they in their Discretion think 
“ most advantageous; and the Profits and Produce of 
my said residuary Property to be in the Meantime paid, 
“ laid out, and applied by my said Executors and Trustees, 
** and the Survivor, &c. for and towards their Mainte- 
“ nance, Education, and Support equally, until they re- 
“ spectivfJy attain the Ages of twenty-five'Years as afore- 
“ said; and in case of the Death of any or either of tliem 
** unmarried and without Issue, then I give and bequeath 
“ the Part or Share of him, her, or those so dying with- 
** out Issue, unto the Survivors or Survivor of them 
equally. Share and Share alike, and to bu paid to them 
** respectively, at the same Time along with their own 
“ original Shares.” 


The principal Question in the Cause was, who were 
entitled to take under this residuary Clause. 


Sir 
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Sir Samuel Rotmlh/, and Mr. Bell, for the Plaintiffs: 
Mr. Hart, Mr. Beach, ‘and Mr. Wra^, for the Defend¬ 
ants. 


The Master of Rolls. 

1 have already stated, that in considering this Will with 
a View to the ulteiior Questions I had seen Reason to 
alter the Opinion I expressed upon the Question, that was 
first ai^ued. The Parties, interested in that Question, 
having declined any farther Argument, 1 shall state the 
Grounds of my present Opinion, 

If the first Part of the residuary Clause stood alone, 
there could be no Doubt of its Meaning. It is thus ex¬ 
pressed : 

" I give and bequeath the same/’ that is, the Residue, 
** unto all and every the Child or Children of my Bro- 
** thers and Sisters as aforesaid, w ho shall be living at the 
“ Time of iny Decease, on their, his, or her respectively 

attaining the Age of twenty-five Years, in equal Shares 
“ and Proportions.” 

Both the Rules of Grammar and the Reason of the 
Thing would Require, that the Words, “ who shall be 
" living at the Time of my Decease,” should be referred 
to the Children of Brothers and Sisters, and not to the 
Brothers and Sisters themselves. By the Word ** afore- 
" said,” the Bi others and Sisters are as specifically desig¬ 
nated, as if their Names had been repeated. If the Tes¬ 
tator had said " the Children of my Brothers A. and £, 
“ and my Sisters C. and D. who shall be living at my 
“ Death,” it would be clear that the Qualification would 
apply only to the Children, and not to the designated 

12 Persons. 


1814 . 

'-yJ 

Barker 

e. 

Lea. 





lie 

1814 . 

Barker 

1 /. 

Lea. 


CASES IN CHANCERY., 

Persons. Put the Case of a single Person : ** Obildren 
“ of my Son J, m Ho shall be living at my Deaththose 
Words could not with Propriety be referred to the definite 
Individual; but must be referred to the indefinite Class. 
The Construction must be the same, if the Children of 
more Persons are spoken of. To make the Contingency 
relate to the Parents it would be necessary to vary the 
Phrase to ** the Children of such of my Brothers and 
“ Sisters,” &c. 

So far as to the grammatical Construction. Then, as 
to the Reason of the Thing, why should the Existence of 
the Parents at his Decease be the Condition, on which 
any Thing was given to the Children ? They would have 
niore Occasion for a Provision, if the Parents were dead; 
and, if it is said, that afterwards he does provide for the 
Case of their being dead, leaving Issue, still that would 
be a strange Way of providing for Children of Brothers 
and Sisters, generally, by making au unmeaning Division 
of them into two Classes: first, Children of such Brothers 
and Sisters as should be living at his Deatfi, and, secondly. 
Children of such Brothers and Sisters as should not be 
then living. 

The perplexing Part of the Clause, anti that on which 
iny former Opinion was founded, is the Provision he so 
makes for the Death of Brothers and Sisters, leaving 
Issue; as it is difficult to give it a Sense, consistent with 
what I apprehend to be the right Construction of the first 
Part, without supplying Words, so as to make it speak of 
the Children, as I think he meant, instead of the Brothers 
and Sisters themselves; to whom it literally applies: 
whereas, if the first Part be applied to the Parents, the 
second Part will have a Meaning; though for the Reason 
T have stated not such a one as any Testator was likely to 
conceive, or express. 


The 
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The Question then comes to this: Is a Part of the 
Will, which, taken by itself, is clear, to be altered and 
cohtrouled by that, of which the Meaning is doub^^ ? 
Jf Nephews and Nieces, living at his Death, are ^Ke 
clearly designated, as the sole Objects of his Bounty, is 
there enough iu any other Part of the Will to take it from 
them, or to let in others to share it with them ? I am by 
no means satisfied, that under any Construction of this 
Will after-born Children would be entitled: but upon the 
Supposition, that the Words are referable to Brothers and 
Sisters, and not to Nephews and Nieces, other Questions 
would arise, which on the contrary Supposition can have 
no Existence. My present Opinion is, that according to 
die better Construction the Nephews and Nieces, living 
at the Testator's Death, are entitled to take the whole 
residuary Estate, subject to the Contingencies in the 
Will. 


1814. 

Barjcek 


Lea. 


BOWES V. HEAPS. 


Rolls. 
Aug . 15. 


T he Plaintiff w'as entitled in remainder after his Unconscienti- 

two elder Brothers, Lord Strathmore and Gmrge ous Bargain to 

Bowes, under an Intail, created by the Will of their pay four Times 

Grandfather; and under the Will of his Grandmother the Money ad- 

was Tenant for Life in remainder of other Estates after vanced subject 

the Estate for Life of his Brother George, with remain- Contin¬ 

gency of the 

Borrower, young and in good Health, surviving a young, but very 
bad, Life, and a very improbable Chance of Issue. The Securities 
to stand only for the Principal advanced. Interest, and Costs, under 
the Circumstances; no Fraud : the Terms proposed by the Borrower 
to several others being merely acceded to. 

1 3 der 
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1814 . 

Bowes 

V. 

HsAPi. 


der to bis first and other Sons in Tail; subject to a Pro¬ 
viso, fiiat, ill case George Bowes or any of lus Issue Male 
l^ld come into Possession of the other Estates, the 
itions as to them shoi^d cease, and those to the 
Plaintiff should take Effect. 



In ISOi the Plaintiff, hciiig in great Distress, proposed 
to raise the Sum of ,£10,660 hy securing upon* his Ex- 
pectancies four Times the Amount advanced. The De¬ 
fendants lent him Money upon those Terms; which was 
secured accordingly by Bonds and Indentures of Demise, 
dated the 19th of March, 1804.' The Bonds having become 
absolute by the Death of George Bowes, the Bill was filed, 
praying an Injunction against proceeding at Law, and a 
Declaration, that the Instruments should stand as Securi¬ 
ties only for the Suihs actually advanced with Interest. 

In 1804 Lord Strathmore v^as at the Age of thirfy- 
five, and George Bowes thirty-two, both unmarried ; and 
the Plaintiff was twenty-seven, in good Health and tem¬ 
perate : George Botees being from habitual Intemperance 
in extremely bad Health. He was married before the 
Advances of the Defendant Philips, The Defendants 
admitted, they were informed by the Plaintiff’s Agent, that 
George Bowes was not in good Healtli; denying any other 
Knowledge of it. 

Sir Samuel Romilly, Mr. Hart, and Mr. Spranger, 
for the Plaintiff. 

Mr. Leach, Mr. Richards, and Mr. Agar, for the 
Defendants. 


The Master of the Rolls. 

It is fiiliy proved by the Evidence,‘ that George Bowes 


was 
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was io a State of extremely ill HeaHh in February^ 1804, 
<and down to the Time of his Death. The Plaintiff was 
in good Health; and a .temperate Liver. The De¬ 
fendants admit, that they ili^e informed by tiie Plaintiffs 
Agent that George was not in good Health; but they 
deny having any other Knowledge of that Fact. It is not 
impiited to thenii that they used an\ Endeavours to pre¬ 
vail Vpon the Plaintiff to enter into diis Transaction. 
They merely acceded to the Proposal, that was made to 
them. It is not, how'ever, every Bargain, which Distress 
may induce one Man to offer, that another is at Liberty to 
accept. The mere Absence of Fraud does not necessarily 
decide upon the Validity of the Transaction ^ as is proved 
by many Cases, from Berney v. Pitt (a), down to Gwynne 
V. Heaton {h). In the latter Lord Tlmrlow says, the 
Defendant is not chained with misleading the Plaintiff’s 
Judgment or tampering with his Poverty. In that Case 
too, as in this, the Bargain had been hawked about, and 
offered to many Persons. That, Lord Thurlow says, 
only shews the Distress of the Borrower. 


1814. 

^BqtWES 

V. 

Heap$. 


The mere Ab¬ 
sence of Fraud 
does not neces- 
suriJy decide 
upon the Vali¬ 
dity of the 
Transaction. 


If the Contingency in this Case had been merely that 
of the Plaintiff’s surviving his Brother George, I should 
not have had a Moment’s Hesitation in setting aside the 
Contract on the Authority of many Cases, where the Gain 
was to be less, and the Risk fully as great, if not greater. 
The Difference in point of Health w'as more than an 
Equivalent for the Difference in point of Age; which has 
materially weighed in several of the Cases. It would not, 
1 think, be endured, that a Money Lender should take 
from a distressed Man, dealing for his reversionary Inte¬ 
rest, an Engagement to pay four for one upon the Con¬ 
tingency of a Person, of the Age of twenty-seven, in per- 

(«)2 Ch. Rep. 396.2 Vem, 120. 

14. NoH V. Hill, 2 Ch. Ca. {b) l Bro. C. C. 1. 

I4 


fact 
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Bowes 

V. 

Heaps. 


Belief ngainst 
an unconscien- 
tious Bargain 
upon the Con¬ 
tingency of 
Death without 
Issue. 


feet outliving another of the Age of thirty-two * 

debilitated, by Disease, and ruined in Constitution by 
long continued Habits of Intemperance. But the Gon- 
tingeuey was, not merely ditoi'ge’B dying first, but bis 
dying without Issue Male. Whether any Individual wiU 
marry and have Issue, is an Event not easdy reducilda to 
Calculation: but a Man hi such a St^te of Heahb aa 
George Bowes is described to have been was not accord¬ 
ing to ordinary Probabilities likely to have Children. 
The Court has not held, that a Bargain, depending on 
such a Contingency, is wholly out of its Reach. Lord 
Ardglassev, Muschamp (a), Wiseman v. Beake (6), and 
Barnardiston v. Lingood (c), were Cases, in u hich Death 
without Issue Male was the Contingency, upon which the 
Lender, or Purchaser, was to reap the stipulated Advan¬ 
tage: yet the Uncertainty of such a Risk did not pretent 
the Court’s setting aside the Bargain in each of those 
Cases. 


It was urged in this Case, that the Risk of the Defen¬ 
dant Philips was greatly increased by the Circumstance, 
that George Bowes was married at tlie Time of Philips*^ 
Advances. Whether he then knew that Fact does not 
appear. The Answer does not notice it, as enhancing 
liis Risk. It is to be observed, that his first Advance was 
seven Months, his second a Year, after the Marriage. 
The Knowledge of it at those Periods would not in all 
Probability have made him think the worse of his Bar¬ 
gain. Besides, the Death of George without Issue was 
not the sole Contingency, upon which the Lenders were 
to become entitled to their fourfold Return, 
likewise the Chance of his succeeduig to his Grand£ii|||f^s 
Estate. Allowing the Risk to be still considerable,ogaiost 


(tf) 1 Fern. 237* {c)2Atk,13&, 

(6) 2 Fern. 121. 

that 
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that must be set the unusual Amount of the stipulated 
Return. Combining the two together, it seems to me, 
that there is more Inequalit;)^ io this Bargain than existed 
in some of the Cases, in .wldc^ the Contract has been set 
aside. The Agreement in 'herney v. PiW was in con¬ 
sideration of .^2000 adranced to pay cf'SOOO within a 
Month after his Father’s Death, if the Plaintiff survived 
his Father; otherwise the Money lent not to be repaid. 
That in Curwen v. Milner (a) was for £500 to pay 
.£ 1000 , if the Borrower survived his Father and Father- 
in-Law : but, if he died before either of them, the Lender 
to lose the £SOO. 

1 do not see, how I can refuse to relieve in this Case 
.consistently with the Piinciples and Decisions, referred 
to, and approved by Lord Hardmcke, and the Judges, 
who assisted him, in the Case of Lard Chesterjield v. 
Janssen (&)« 

The Defendants must have their Principal and Iiite> 
rest; and I am disposed to consider them so far in the 
Nature of Mortgagees as to give them likewise their 
Costs (c). 

(а) a P- Wil. 292 , n. {c) Gmland v. De Faria, 

(б) 2 F«. 125. 1 Ath.ZOV, 17 Ves. 20. Peacockv. Evans, 
Wharton v. May, 3 Fes. 27. id Fes, 512. 
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Rolls. 

1814* 

3. *». UTTERSON V. UTTERSON (1). 


Cancellation 
of a Codicil 
effectual not- 
witbe^^ing 
an Interline¬ 
ation to the 
same Effect 
left standing 
in the Will. 


TOHN Uttersm by his Will, dated the 21st July^ 1794, 
gave and devised to IVustees the Residue of hii real 
and personal Estate upon Trnst to sell, and to divide the 
Proceeds amongst all his Children equally; whom he had 
previously enumerated by the Names of E4wardf Louisa^ 
Harriet, Eliza, John James, Emily, vnd Alfred Gibsm: 
but an Interlineation was introduced, excepting his Son 
John James, to whom he only bequeathed one Shilling; 
and by the fifth Codicil, dated the 30th of Ji^ne, 1803, 
the Testator expressing his Disapprobation of the Conduct 
of his Son John James, proceeded thus ; 


Instead of leaving him an equal Share of my Property 
with his Brothers and Sisters, T do hereby declare tliat 
it is my Determination that he shall have no more of 
** my said Property than one Shilling only'* 


The Bill, filed by John James Vtterson, stated, that 
the Testator was reconciled to the Plaintiff; procuring 
him an Appointment and Letters of Recommendation; 
gave him Letters of Credit; and cancelled the Codicil by 
drawing a Pen across it; but forgot to strike out the In¬ 
terlineation in his Will; praying, that the Plaintiff may be 
declared entitled equally with the other Children. 


The Evidence proved, that the Plaintiff was reconciled 
to his Father after the Date of the Codicil; and lived upon 
the most affectionate Terms with him. 


(1) Coop. Rep. 60. 


Sir 
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Sir Samuel Romillyy for the Plaintiff. 

In the Ecclesiastical Court Sir WUliam Jfj/nne held, 
that the Obliteration of the Codicil had the Effect of can¬ 
celling the Exception, interlined in the Will. There is no 
Question therefore as to the personal Projperty. As to the 
Freehold Estate, the Will, as altered by the Interlineation* 
not being re-published, could have no Effect for want of 
Attestation. The only Question therefore is with negard 

to the Copyhold Estate; whether the Court has Reason to 
» 

believe, that the Codicil and the Interlineation in the Will 
were made at the same Time, expressing the same Inten¬ 
tion, or the Interlineation was intended as a Substitution 
for the Codicil; not expressing, as the Codicil did, the 
Reason of the Exception. The latter Supposition is too 
improbable. 

Mr. Harty and Mr. Bell, for the Defendants. 

The Conclusion, that by expunging the Codicil the 
Testator intended to expunge what appears upon the Face 
of the Will, is too strong. He may well be supposed to 
have left that standing; being satisfied, that it would be 
equally efficacious as the Codicil. 


The Master of the Rolls. 

The Doubt in this Cause arises from the Testator’s 
having taken two Modes of excluding his Son John James, 
and only one of annulling that Exclusion. To effect it, 
he made an express Codicil; and also interlined his Will. 
The Interlineation is left standing in the Will: the Codicil 
is revoked by Obliteration. The Question is as to the 
Inference, to be collected from that Act. 


] 814 >. 

UtTIW3( 

V. 

Utterson. 


August 15. 


It 
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Utterson 

V. 

Ul’TBRSON. 


It seems to me, that the Codicil itself suMciently shews, 
that previously to the Date of it the Testator had done no 
Act, by which this Son could be excluded. It speaks of 
the Testator's Determination to exclude him as then taken; 
and that Intention was carried into Effect by that Codicil. 
He likewise assigns a specific Reason for the Exclusion ; 
Offence taken at some Part of his Son’s Conduct. The 
parol Evidence expresses what that Conduct was, and at 
what Time it took place. The necessary Presumption 
seems to be, that the Will was altered at the same Time, 
and for the same Reason, as the Codicil was made. Then, 
w'hen the Codicil is obliterated, does he not in Effect recal 
the W'hole Declaration both as to his Dissatisfaction and 
its Consequences ? Even independently of the parol Evio 
dence of Reconciliation it seems to me, that the Act of 
Obliteration speaks as clearly, as Words could have done, 
a Change of Intention as to the Exclusion, and not merely 
as to the Mode of effecting it. It is the same, as if he 
said, ** This Codicil no longer speaks my Sentiments: I 
am no longer dissatisfied with my Son; and no longer 
mean to make any Distinction between him and my 
“ other Children.” , 

If that is the fair Inference from the Obliteration, as I 
think it is, the Consequence is, that the Will is set up 
again with regard to the Plaintiff; and he is entitled to the 
Decree he prays. 


MATTHEWS 
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MATTHEWS, Ex paHe. 


IBU, 
j 4 ugust 17. 


I N Januaryf 1814, a Commission of Bankruptcy issued Partnership 
against John Matthews; and on the 18th of March by a public 
following, a joint Commission issued against him and fVil- Declaration in 
liam Matthews, anAd^Actjae- 

ment of Disso- 


The Petition of William Matthews, praying, that the lution. 
joint Commission may be superseded, stated, that the joint 
Commission was taken out with full Knowledge of the 
separate Commission: under which the petitioning Credi¬ 
tors under the joint Commission had proved their Debts; 
that the Petitioner never was a Partner, or interested with 
John Matthews nominally or really in the I^-operty or 
Profits of his Trade, or any other Trade; that there is no 
joint Estate, nor any joint Debt due by the Bankrupts to 
the petitioning Creditors; that the Petitioner was merely 
the Shopman to John Matthews, and not a Trader; and 
had never committed an Act of Bankruptcy; and that 
there is no Pretence for supposing him a Partner with 
John Matthews, except an Advertisement in the Gazette, 
declaring the Partnership between them dissolved on the 
24th of July, 1813 ; which Advertisement was inserted for 
the Purpose of counteracting a Report, that they were 
Partners. 


Sir Samuel Romilly, Mr. Hart, and Mr. Montague, 
in support of the Petition, referred to Er parte llanu 
per (a); where the Lord Chancellor had considerable Dif¬ 
ficulty upon a joint Commission against a dormant Part¬ 
ner, whose Interest is confined to a Share of the Profits; 

(n) 17 Fm.403. 

observing, 
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1S14. 

Matthews^ 
Ex parte. 


Ay to a j oint 
Commi^on 
including a 
dormant Part¬ 
ner; Qjmre; a 
Creditor, 
though he may, 
not being com¬ 
pelled to sue 
him* 
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observing, that this Petitioner never appeared to the World 
as a Partner. 

Mr. Leachf and Mr. Heddf for the Assignees under the 
joint Commission. 

The Lobd Chancellor. 

The Difficulty 1 bad in Ex parte Hamper proceeded 
upon this; that the Creditor, though he may make his De- 
mand upon a dormant Partner, is not bound to do so. In 
an Action the Defendant could not plead in Abatement 
a Partnership with a dormant Partner: yet an Action 
might be maintained against both by shewing, that one was. 
a dormant Partner. The Difficulty then under a Commis¬ 
sion against both is, that some Creditors may choose to be 
Creditors as to one only; and others as to both; and in 
that Case what is to be done with the Effects ? 

In this Case the Affidavits represent, that these Persons 
were apparent Partners, and declared themselves to the 
World as such: and the Goods were supplied to both. 
This must therefore be put as the Case of no joint Estate 
I^y the Effect of that Dissolution, which has transferred 
the Property of both to one alone. I cannot possibly de¬ 
cide upon these Affidavits, that there was no Partnership. 
An Issue therefore must be directed to try the Question of 
Partnership; and also whether they are Bankrupts: the 
Act of Bankruptcy also being disputed. 


The Issue, as finally directed, was, whether John and 
William Matthews were jointly indebted to the petitioning 
Creditor; and if they were, w'hether one or both of them 
had committed an Act of Bankruptcy, that would support 
a Commission. 


PICKARD, 
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PICKARD, Ex parte {a). 

^1 ^ HIS Petition, presented by the surviving Committee 
under a Combiissioii of Lunacy, stated an Order in 
18()0, that the Committees should pass their Ac¬ 
counts annually {b ); but the Lunatic’s Property consist¬ 
ing only of e£’6550 Bank Annuities, and an Annuity of 
XVAci 16s: 8 d. subject to certain Deductions, the Surplus, 
not exceeding cfS, after retaining the annual Allowance of 
«£186 : 10s. for Maintenance, according to the Master’s 
Report, was not sufficient to answer the Expence of ac¬ 
counting annually before the Master: the Committees 
therefore had not passed any Account. 


The Petition farther stating, that the deceased Com¬ 
mittee, who was the Sister of the Lunatic, had the entire 
Management of his Person and Estate, the Petitioner 
never having acted, prayed, that the Petitioner and the 
Executur of the deceased Committee may be appointed 
Committees of the Person and Estate of the Lunatic; that 


the Balance may be paid 
cfSn : 7 s. Cash in the Bank, 

(a) Orders in Chanc. (Mr. 
Beam. Ed.) p, 4o3, Note (2*). 

(A) By the General Order 
of the Lords Commissioners, 
25th Juli/, 1792 , in osder that 
all Receivers and Committees 
of Lunatics should pa^^s their 
Accounts once a Year, it is 
ordered, that the Masters 
certify at the last Seal after 
every Trinity Term the State 
of the Receivers' and Com- 


into the Bank; and with 
may be laid out in the Pur- 

mittees’ Accounts in their re¬ 
spective Offices (2 jun. 
39 , and Ord. CA. Mr. Beam. 
Ed, p. 453). Previously 
to that Order the Lord 
Chancellor refused Costs 
to a Committee, who had 
passed his Accounts irregu¬ 
larly, taking the Accounts of 
several Years together. Ex 
parte Clarke^ 1 Ves. jun. 
296. ^ 


Likcoln’s 
Inm Hall.. 
1814, 

August. 
Appointment 
of Committee 
of a Lunatic 
without a Re- 
ferenqi^Qpd 
the Balances to 
be paid in on 
Affidavit, with¬ 
out annual Ac¬ 
count before 
the Master, the 
Property being 
very small. 


chase 
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1814. 

PlOCAllD, 
Ex partt. 


chlkse of Stock; and, that the Sum annually received by 
the Committees, being of so small Amount (beyond the 
Maintenance), may from time to time, u'hen received, be 
paid into the Bank (the Amount to be verified by the Affi¬ 
davits of the Committees); and that thereupon the Order, 
directing the Committees to pass their Accounts anuuuliy, 
may be dispensed with. 


Mr. Cookef in support of the Petition^ 


Mr, HeySf and Mr. Parker^ for the next of Kin, and 
the Executor of the deceased Committee, consented. 


The Lord Chancullor made the Order according 
to the Prayer; adding, on account of the small Amount 
of the Property, that the Committees sliould be appointed 
in the first Instance, without the usual Reference to the 
Master; the old Maintenance being continued (a). 

(a) Ex parte Lacy, 1 Colhnson on Lun. \q6. 


August 18 < 


WHITE, Kv parte. 


Act of Bank¬ 
ruptcy by De¬ 
nial to a Credi¬ 
tor who called, 
not for Money, 
but to buy 
Goods, mean¬ 
ing to take his 
Debt out in 
that Way, 


U NDER tlie Petition of a Bankrupt, praying, that the 
Commission against him may be superseded. In¬ 
quiries as to the petitiouing Creditor’s Debt and the Act 
of Bankruptcy were directed; and this Petition praye^ 
that the Report of the Commissioners, stating, that tbe»|^ 
was a sufficient petitioning Creditor’s Debt and Act of 
Bankruptcy, may be confirmed. 


The 
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The Objection to the Act of Bankruptcy, proved by 
OebiaJ to a Creditor, was, that the Creditor did not call 
for Money; swearing, that he called for the Purpose of 
baying Leather; meaning to take his Debt out in that 
Way. 

Mr. Hartf for the Assignees; Sir Samuel Romill;^, and 
Mr. Cooke, for the Bankrupt. 

The Lord Chancellou. 

Is there any Authority, that the Creditor must be calling 
for Money ? If the Order is given by the Debtor to deny 
him to every Creditor, who calls, and that Order is given 
under the Notion, that a Creditor is coming for Money, 
though a Creditor comes to talk about his Debt, or, as in 
this Instance, comes fur Leather, instead of Money, the 
Denial is an Act of Bankruptcy; which consists in the 
Act of keeping House ^Yith the Intent of defeating, or de¬ 
laying a Creditor. The Order to be denied is given under 
the Impres.sion, that Creditors are coming for their l)e« 
inands; and, whether they arc or nut, it is equal Evidence 
of his Intention. If the Debtor foreseeing, that the Cre¬ 
ditor is coming upon other Business, and not for Money, 
refuses to see him, the Moment his Knowledge of that 
Purpose is proved his Intention to delay the Man is nega¬ 
tived. The Act of Bankruptcy depends, not upon the 
intention, with which tlic Creditor conies, but upon tlie 
Intention of the bebtor. 


1814. 

White, 
JSx fettle. 


The LortiC hancellor observed upon the Objection 
to the petitioning Creditor’s Debt, the Credit for some of 
die Goods sold not having expired, that the Law («), by 


Denial to a 
Creditor, call¬ 
ing, not for 
Payment, but 
for another 
Purpose, an 
Act of Bank¬ 
ruptcy, if under 
a Conception 
of the Debtor, 
that the Ob¬ 
ject is to de¬ 
mand Pay¬ 
ment ; not, if 
he is aware of 
the Object; 
depending iip> 
on his Inten¬ 
tion, not the 
Creditor's. 


(a) Stat. 7 Geo. 1. c. 31. Stat. S Geo. 2. c. 30.'s. 22. 
Yol. 111. K 


wlii<h 
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which a Debt, payable at a future Day, will, if there is » 
written Security for it, support a Commission, had been 
extended by Loid Kenyon to the Contract for Goods sold, 
Debtjpayable -^^*7 which was quite wrong: but the Law had been 
atafutureDay, since restored. The Case of Pardow v. Dearlove(a) 
will not, unless was mentioned, as settling that. 

• f 

upon a writen 
Security, sup¬ 
port r Ccunmis- The Order was made, confirming the Report of die 
■ion of Bank- Commissioners; and the Petition of the Bankrupt was 
Kuptcy. dismissed. 


IdO 


1814. 


White, 

JBs parie. 


(a) 4 Emt. 438* 


1814, 
August 18. 

The Banker 
appointed un¬ 
der a Commis¬ 
sion of Bank¬ 
ruptcy becom¬ 
ing Bankrupt, 
liis Estate is not 
entitled to any 
Dividend on a 
Debt,proved by 
him against the 
other, until full 
Kaimburse- 
ment of all Pro¬ 
perty, of that 
Estate beyond 
the Amount of 
his Dividend. 


GRAHAM, Ex parte (b). 

T H E House of Kensington and Co. having proved a 
Debt of c£ 824'1 : l8f. under a Commission of Bank¬ 
ruptcy against Rotulandson and Co. and being appointed 
the Bankers under that Commission, were on the 22d of 
July, 1812, declared Bankrupts; at which Time they pos¬ 
sessed .^£*28,079:19^: lOid. Part of the Estate of Row¬ 
landson and Co. deposited in their Bank. On the 25th of 
July, 1812, a Dividend of 4s. iu the Pound was d’eefared 
of the Estate of Rowlandson and Co.; amounting on the 
Debt proved by Kensington and Co. to o£^1649: 11s: Id. ; 
and twofarther Dividends,amounting to 11-^d.in the Pound, 
have since been declared. Onthe27thof Januarjr, 1813,'the. 
Petitioners, the Assignees of Rowlandson and Co. proved 
under the Commission against Kensington and Co. deduct- 

(5) 2 Rose Bank. Cb». 74. 
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ing from their Proof the Sum of ^l649 : In 

ISIS a Dividend of 6s. was declared upon the Estate of 
Kensington and Co. amounting to <£7924 : : 4d. upon 

the Petitioners* Proof; and a farther Dividend of Is. has 
been since declared. 


1814. 

Gbaham, 
Es parte. 


The Petition prayed, that the Petitioners may be per¬ 
mitted to prove against the Estate of Kensington and Co. 
the Sum of ,£i649 :11s: Id. in addition to the Proof al¬ 
ready made of <£26,430 : 8s: Sd. ; and to retain the 
Amount of the Dividends, already declared of the Estate 
of Rowlandson and Co. on the Debt of c£8247 :18s. 
proved against that Estate, by Kensington and Co.; and 
that the Assignees of Kensington and Co. may be re¬ 
strained from receiving the said Sum of <£’1649 : 1 Is: Id. 
and any farther Dividend from the Estate of Rowlandson 
and Co. until the Petitioners have received the whole Sum 
of <£28,079 :195 : lOd. 

Sir Samuel Romilljf^ and Mr. Roupelly in support of 
the Petition, admitting this not to be a Case of legal Set¬ 
off, contended, that under an equitable Arrangement the 
Estate of Kensington and Co. could not receive a Divi¬ 
dend from that of Rowlandson and Co. until the Sum of 
c£28,079 : 19s : \Od. was repaid. 

Mr. Hart, and Mr. Wilson^ for the Assignees of Ken¬ 
sington and Co. opposing the Petition, said, the Debts 
were contracted in different Characters; the one by Row¬ 
landson’dud Co. to Kensi/igton and Co. while both Houses 
were solvent: the other by Kensington and Co. to the As¬ 
signees of Rowlandson and Co. 

The Lord Chancellor. 

The Estate of Kensington and Co. cannot receive any 
Thing from that of Rowlandson and Co. except what 

K 2 would 
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1814. 

Graham, 
Ex parte. 


would amount to the Dividend upon the Debt of 
£S241 : 185. after Satisfaction of the Debt of 
e£’28,079 : 195 : lOrf. That Money was the Property of 
all the Creditors of Rowlandson and Co. in the Hands of 
Kensington and Co.; w'ho cannot retain their Dividend, 
until they put all the Creditors upon the same Footing a» 
themselves. It would be unjust, that they should have 
their Dividend out of the Fund belonging to the general 
Creditors, who take nothing out of that Fund. The Re¬ 
sult therefore is, that the Estate of Kensington and Co. 
cannot by the Effect of their Proof upon the Estate of 
Rowlandson and Co. draw any Dividend, until out of the 
Fund of e£^,079 : 195 : lOd. which the Estate of Ken* 
sington and Co. is to furnish, every Creditor has taken his 
Share of that Fund ; they also taking'their Share of it: 
that is, until that Sum of .£28,079 : 195: lOd. has been 
paid minus all the Dividends, to which Kensington and 
Co. would have a Claim under their Proof, they are not 
entitled to those Dividends; but, whenever so much of 
that Sum of <£28,079: 195: \0d, is paid as leaves no 
more with Kensington and Co. than the Amount of 
their Dividend upon the .£8247 ; ISs. then that Sum of 
•£28,079 : 19s : lOd. is paid. 

The Order was made according to the Prayer of the 
Petition; with liberty to the Assignees of Kensing¬ 
ton and Co. to apply, whenever they shall have fur¬ 
nished to the Estate of Rowlandson and Co. the Sum of 
j£28,079 :195 : \0d, minus the Amount of such Dividends 
as Kensington and Co. \vould be entitled to upon their 
Proof. 


OGILBY, 
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OGILBY, Ex parte (1). 


1614, 

August ig. 


O N the 10th of June, 1812, the Petitioner and PVtl- Retired Part- 

son agreed to dissolve their Partnership upon the ner, with Cove. 

Terms, that Wilson should continue the Business in the nant of Indem- 

Name of the Firm to the 1st of October, covenanting to «*ty against the 

indemnify the Petitioner against the Consequences of so ‘a (ion- 

doing ; and the Petitioner assigned all his Interest Jn tiie of 

Stock, Debts, &c. to Wilson ; who in Consideration his 

thereof undertook to pay all the Partnership Debts, and ® 

to indeiiinify tlie Petitioner against all the out-standing *^**P®*‘*^y» ad- 

ijui-jD mittedundera 

Debts and Engagements then due by the said Partners. ^ . . 

® Commission 

Notice of the Dissolution was published in the London ^g^inst the re- 

Gazette on the 3d of October; from which Time Wilson Part- 

carried on tlie Business on his sole Account, until he prove a 

stopped Payment on the 22d of December, 18; and soon Debt, 

afterwards a Commission of Bankiuplcy issued against ’ 

him. Some of the joint CYeditors were still unpaid; and one 


indemnifying 


tht joint Estate 
against the 


of them, threatening an Action for his Debt ofc£352, was 
paid by the Petitioner; who attempted to prove that Debt j Debu 
under the Commission; and, the Proi*f being refused, 
presented the Petition, stating, that tlie Partnership was 
solvent at the Dissolution ; and praying, that he may be 
admitted to prove the Amount of the Debt, so paid by 
him, and of any other joint Debts, which he shall be liable 

to, and shall pay. 

Sir Samuel Urnnilly, and Mr. Cooke, in support of the 
Petition. 


This Partnership having been dissolved by Agreement 
a considerable l ime before the Bankruptcy, there is no 

(l) 2 Rose Bank. Ca. J77* Bank, Cas. 175. 

Ex parte Taylor, 2 Rose 

K 3 


Doubt, 
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1814. 

W-' 

Ogilbt, 
Ex parte. 


1814, 

August 19 . 

Surety for a 
Receiver in¬ 
demnified out 
of the Balance 
due to him. 


Doubt, that a Debt from the Bankrupt to the solvent 
Partner, arising out of the Partnership Transactions, 
may be proved: Ex parte Yonge (a), Ex parte GiU 
bcrt (6). 

Mr. Hart, and Mr. Montague, for the Assignees. 

In Ex parte Yonge all the Partnership Debts were 
paid by the solvent Partners; whose Debt was constituted 
by Money taken out of the Partnership by the Bankrupt 
in Fraud of his Contract. 

The Lord Cmancellou. 

In both the Cases cited all the joint Creditors were 
paid. The Petitioner cannot prove iu Competition witli 
them. 


The Order declared the Petitioner entitled to prove, 
indemnifying the joint Estate against the joint Debts. 

(a) Ante, 31. 2 Rose {h) '6A August, \S\2. 

Bank. Cas. 40. 


CLOSSUP i;. HARRISON (1). 


A motion w-as made by the Surety of a Receiver, 
wlio had been discharged by Order, to restrain him 
from taking out of Court the Balance due to him without 
discharging what the Surety had paid on his Account. 


(1) Coop. Rep. 01 . 


The 
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1814. 

The Lord Chancellor. Glossup 

Where the Surety for a Receiver in this Court is called ^ 
upon to pay, as the Receiver is an Officer of the Court, Harrison. 
and the Surety is so in a Sense, if there is any Thing due 
in Account between them, Justice requires, that upon the 
Application of the Surety hq shall be indemnified for what 
he has paid for the Receiver out of the Balance due to 
him. If that has not been decided, as I think it has, it 
must be decided upon Principle; as it is clearly capable 
of being maintained upon equitable Grounds. The Court 
therefore cannot part with the Fund, until au Opportunity 
is given of determining the Claim of the Surety; the 
Amount of which, when ascertained, must bs paid to him; 
and the Residue only must be paid to the Receiver. 


HALKETT, Ex parte (1). 

rVl HE Petition stated, that in 1811, tlie Canton East 
India Ship being at Canton ^ it became necessary 
for the Use of the Ship to borrow upon her Credit 6000 
Dollars; which Sum was advanced by the Petitioners 
upon an Agreement with the Captain to advance it on 
the Security of the Ship; as is usual in such Cases; and 
to receive Bills upon the Owners at six and three Months 
Sight. 

The Petition averred, that it is usual in such Cases, and 
was expressly understood and agreed, that the said Sum 
was advanced by the Petitioners upon the Credit of the 


1814, 
Aiigvxt 20. 

Lien on a 
Ship for Re¬ 
pairs done 
abroad without 
Hypotheca¬ 
tion : as to 
Advances for 
any other 
Purposes, 
Qvtere* 


(1) 2 Ease's Bkpt. Ca. 104. 229 . 
K 4 


Ship, 
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Ship, as well as of the said Bills of Exchange; and that 
the Ship, her Captain and Owners, were to be jointly and 
severally liable. 

The Bills were accepted by the Managing Owner j 
who, before they were due, became a Bankrupt; and the 
Assignees took Possession of the Ship upon her Arrival; 
and sold her. 

The Prayer of the Petition was, that the Assignees 
under the Commission may be ordered to pay the Bills, 
with Interest, out of the Produce of the Sale. 

Mr. //flr/, and Mr. Seton^ in support of the Petition, 
said, the Ship being abroad, the Lien was clear; referring 
to Hussey V. Christie (a). 

The Lord Chancellor. 

That Case has the Specialty, that the Advance was 
made by the Captain himself; raising this Distinction, 
that the Master must have the Lien without an Instru¬ 
ment; as he cannot execute an Instrument to himself: 
but that does not determine, that a third Person has the 
Lien. 

Direct an Inquiry as to the Nature of this Advance, 
The Allegation is too loose. The Distinction is very 
material, whether it was for Repairs, or for otlicr Purr 
poses, for Instance, Victuals for the Seamen. In the 
Case of Repairs the Authorities seem to establish the 
Lien. 


(tf) 13 Ves. 5Q4. 


HOLMES, 
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HOLMES, Ex parte (a). 

T he Petition tateci, that in 1810 the Petitioner 
rarried on Business as a Merohant in Partnership 
with Samuel Holland; viho was also engaged in a distinct 
Partner hip at Liverpool. In October^ 1810, a joint 
Conimissioii of Bankruptcy issued against the House at 
Liverpool; under which Holland obtained his Ceitifioate. 
In Octobery 18) 1, a sep irate Cuiiimission i-ssued against 
the Petitioner, under which he obtained his Certificate in 
August. 1812. The Assignees under that Coininissiun 
had leceivcd c£2288 : ifts : 9c?. the separate Estate of the 
Petitioiit'r; and, his sepaiate Debts proved amounting 
only to .^131 : I Os: lie?, on the 11th of August, 1812, an 
Order was made, direciing the Assignees out of the 
separate Estate to pay the reinaining Charges of the 
Commission, an<l the separate Debts proved; and de¬ 
claring. that the Balance should constitute Part of the 
joint Estate of the Petitioner; and be paid into the Bank 
on Account of the joint Estate. 


1814, 

August 20. 

A Bankrupt 
under a sepa¬ 
rate Commis- 
8ioi\payin§ his 
separate Credi¬ 
tors 20v. in the 
Pound not en¬ 
titled to any 
AllowufEce out 
of the Surplus 
against the 
Claim of joint 
Creditors un¬ 
der the usual 
Order, 


The Balance in the Hands of the Assignees, after pay¬ 
ing the separate Creditors 20 .t. in the Pound under that 
Order, being c£l950 : 2.» : 3d. the Petition claimed the 
Bankrupt’s Allowance of cf 10 per Cent, under the Sta¬ 
tute {b), amounting to ^£*195 : 0^ : 2c?.; the net Produce 
of his Estate after such Allowance being sufficient to pay 
15s, in the Pound upon the Debts proved. 

Mr. Attach in support of the Petition, referred to Ex 
parte Farlow{c). 

(a) 2 Rose Bank. Cas. $5. (c) 1 Rose Bank. Cas. 421. 

{If) Stftt. 5 G«o. 2 . c. 30. s. 7 . Ante, Vol. 11. 209 . 


Mr. 



1S8 


CASES IN CHANCERY. 


1814. 
Ex parte. 


Mr. KosBt for the Assignees, not opposing the Petition, 
submitted the Question on behalf of the joint Creditors 
as doubtful upon the Words of the* Act; observing, that 
this Case was the Converse of Ex parte Farlow. 


The Lord Chancellor inclined to make the Order $ 
observing that the Ground of Ex parte Farlow was, that 
the Statute did not contemplate joint Creditors in the 
Case of a separate Commission; and the Course formerly 
was not to permit them to come in, but to put them to 
file a Bill. 


Mr. Leach said, this would be a very important Pre¬ 
cedent ; the Difficulty is, that, as 20s. in the Pound was 
paid, the Bankrupt would be entitled to the whole Sur¬ 
plus, in this Instance near .£'2000; a Fund, to the Benefit 
of which the joint Creditors were entitled, though not by 
the Commission, under the equitable Arrangement, which 
the Lord Chancellor would make. 


The Lord Chancellor said, that was an Objection; 
and refused to make the Order; observing, that he did 
not consider this Case as the Converse of Ex parte 
Fadow. 


MILLS, 
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MILLS} Ex parte (a). 

T his Petition was presented by Creditors, who had 
proved their Debts under a Commission of Bank¬ 
ruptcy, complaining of the Choice of Assignees, as ob¬ 
tained by (he Means of tictitious Qebts ; and praying, that 
the Petitioners and the other Creditors for Goods sold 
to the Bankrupt may be at liberty to appoint a Person to 
act as an Assignee; or that the Assignment may be 
vacated. 

' 'Die Circumstances, stated by the Petition, were, that 
the Bankrupt, a Linen Draper, with an inconsiderable 
Stock, within three Months previous to his Bankruptcy 
took up Goods on Credit to the Amount of above .£5000; 
and made hitn*ielf liable upon Bills, drawn by Relatuins of 
liis own, without Consideration, to the Amount of £5000 ; 
that the Assignees were elected by the Bill-holders; who 
rejected a Proposal, recommended by the Commissioners, 
that a Person should be appointed to take care of the In¬ 
terest of the other Creditors. 

Sir Samuel Romillj/, and Mr. Montague, in support 
of the Petition, cited Ex parte De Tastet (6). 

Mr Hart and Mr. Cullen, for the Assignees. 

The Lord Chancellor. 

There is no Doubt, that a Coiitroul is exercised over 
the Choice of Assignees; which is given by the Statute (c ) 
to the Majority of the Creditors, whose Debts amount 

(a) 2 Rose Bank. Cas. 68. Vol. 1. 618. 

1 Bose Bank. Cas. 324. (c) Stat, 6 Geo. 2. c. 30. 

(6) Ante, Vol. 1. 280. S. 26 ,2y. 

See Ex parte Smith, ante, 

c£lO, 


1814, 
August 20. 

Jurisdiction 
to control the 
Choice of 
Assignees in 
Bankruptc]^, 
having an In¬ 
terest adverse 
to the genera! 
Creditors, if 
the Question 
can be &irly 
tried without 
Removal, by 
appointing a 
Person to act as 
an Assignee. 
Investigation 
in that Course 
directed under 
suspicious Cir¬ 
cumstances, 
the Costs de¬ 
pending on the 
Result, 
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1814. 

Mills, 
Ex parte. 


Joint Credi¬ 
tors, not en¬ 
titled to vote in 
the Choice of 
Assignees un - 
der a separate 
Commission; 
an Agent ap¬ 
pointed to at¬ 
tend to their 
Interest, with 
Costs t>ut of 
the Estate, as 
an Assignee. 


c£lO, to be exercised for the Benefit of all the Creditors. 
When therefore a Person, who has an Interesi adverse to 
the general Body of Creditors, has b^en chosen Assignee, 
the Great Seal has thought it nut consistent with their In¬ 
terest to confirm that Choice by permitting him to rem^n 
in that Situation; and on the other Hand has qualified its 
Power to remove him by a proper Attention to his Inte¬ 
rest; modifying the Order with that View, where the 
Question between him and the general Body of Creditors 
can he fairly tried without removing him. So in another 
Class of Cases, where undoubted Creditors have no Right 
to vote in the Choice of Assignees, that of joint Creditors 
under a separate Commission, without interfering directly. 
1 should follow Lord Thurlow ; who said, though he could 
not appoint the Assignee, he would appoint an Agent to 
attend to the Interest of the joint Creditors; and would 
give such Agent, having the Direction of the Affairs for 
the Benefit of all the Creditors, bis Expences out of the 
Estate, as an Assignee. 

The Question upon this Petition is, whether here is not 
such a fair Doubt, whether this Class of Creditors bad 
any Right to vote in the Choice of Assignees, that I may 
empower the Creditors for Goods sold and delivered to 
appoint some Person to investigate the Debts proved, and 
make such Inquiries as they may think reasonable, to ascer¬ 
tain what has become of the Goods, disposed of to the 
Bankrupt in this short Period of three Months; with li¬ 
berty to them to apply afterwards either for the Removal 
of the Assignees, or otherwise, according to the Result of 
the Inquiry; upon which also will depend the Question, 
whether that Inquiry, if it proves well founded, shall be 
at the Expence of the Estate, or of the Persons removed. 
If it shall turn out to be a vain Inquiry, the Petitioners 
must take the Consequences. 1 may go this Length; but 
without that Investigation cannot go farther. 

WESTALL, 
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WESTALL, IJx parte. 

T his Petition, by Creditors, who had proved their 
Debts under a Commission of Bankruptcy, prayed, 
that the Solicitor to the Commission may be ordered to 
refund the Difference between the\i)hmount of iiis Bill, as 
charged, and paid to him, and as reduced by the Masters; 
who took off more than a sixth. The only Question was 
as to the Costs. 

Mr. Hart, and Mr. Cooke, in support of the Petition. 

Sir Samuel Romilly, for the Solicitor, submitted, whe¬ 
ther the Rule applied to Bills in Bankruptcy, and parti¬ 
cularly to the Bill, taxed by the Commissioners, the 
subsequent Taxation being in the Nature of an Appeal 
from them. 

The LordCn ANCELLOR said, the Course in Bankruptcy 
proceeded by Analogy to the Statute (a); and the Rule 
applies also to the Bill, taxed by the Commissioners. 

The Order was pronounced accordingly, that the Soli¬ 
citor should pay the Costs of the Taxation (1). 

(a) Stat. 2 Geo. 2 . c. 23. s. 22 . 

(I) Instances of Taxation Smith, 5 Fes. 706 . i?* parfe 
ia Bankruptcy, are Ex parte Arrommith, 13 Vea, 124. 


1814 , 

August 23 . 

The Rule as 
to Taxation of 
a Solicitor’s 
Bill adopted in 
Bankruptcy; 
and applies to 
the Bill taxed 
by the Com- 
missioners. 

On Re-taxa¬ 
tion by the 
Master being 
reduced above 
a sixth Costs 
against the So¬ 
licitor. 


FRRyDEBURGHs 
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1814, 

Avgust 24. 

Bankrupt, 
knowingly per¬ 
mitting a ficti¬ 
tious Dfbt to 
be proved, not 
entitled to his 
Certificate. 


1814. 

Lincoln's 
Inn Hall. 

August 31. 

Costs to a 
Purchaser: the 
Vendor having 
established his 
Title before the 
Master, after 
Contest, upon 
a different 
Ground from 
that in the Ab- 
[143] 
•tract deli- 
rered. 


FREYDEBURGH’s Case. 


^jyHE Lord Chancellor, upon a Petition to stay the 
Certificate of a Bankrupt, expressed himself in the 
follovring Terms: 


If the Bankrupt has permitted one fictitious Debt to be 
proved, knowing it, he is not entitled to his Certificate; as 
not having made that full Disclosure, which justifies the 
Commissioners in giving the Certificate, required by the 
Act (a). 1 suppose the Commissioners signed this Certi¬ 
ficate on sufficient Grounds; though I should have had 
great Difficulty upon it, contradicted as the Bankrupt is 
as to the Production of his Books. 


(a) Stat. 5 Geo. 2. c. 30. Rose Bank. Cas. Jl. 
6 . 10 . Ex parte Shirley, 2 


FIELDER i;. HIGGINSON. 

T he Abstract, delivered to a Purchaser, stated a Li¬ 
mitation, after Estates for Life, to the first and 
other Sons of Mrs. Macauley by Mr. Macauley in Tail; 
with Remainders to the Heirs of her Body by him, and to 
(he Survivor of Mr. and Mrs. Macauley in Fee; with a 
joint Power of Revocation and Appointment. 

The Purchaser objected, that the Power was not duly 
executed : and the Vendor, having contested that Point.in 
the Master’s Office, abandoned it; then for the first Time 
stating, that there was no Issue of the Marriage; and the 
Husband survived. Failing in Proof of the Allegation, 
that there had not been any Issue, another Ground was 
taken; that there had been Issue, who were dead; and 
upon Proof of that the Master’s Report in Favour of the 
Title was obtained. 

On 
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On the Motion to make the Order for confirming the 
Master’s Report absolute a Question arose as to the 
Costs; which led to a Motion by the Purchaser for a Re¬ 
ference for the Taxation and Payment to him of the Costs 
of the Reference upon the Title and the several Applies, 
tions to the Court. 

Mr. Leachf in support of the Motion. 

Mr. Roupell, for the Vendor, resisted it, on the G rounds 
that there was no Instance, where, the Master’s Report 
being in Favor of the Title, the Purchaser had obtained 
the Costs of the Reference. * 

Mr. Hart {Amicus Curi/e) referred to Goodliffe v. 
Rust, and another recent Instance. 

The Lord Chancsllob made the Order («}. (1). 


1814. 

Fisldsr 

V. 

HioeiNSON. 


(a) In - — V. Col- not clear on the Abstract de« 

litige, at the Rolls, 6th De- livered before the Bill filed, 
ember, 1814 , the PlaintilF, and Fielder v. Higginson bc- 
the Vendor, succeeded in ing mentioned, the Decree 
making out his Title before for a speciHc Performance 
the Master : but, as it was was made, without Costs. 


Dwret for 
specific Perform¬ 
ance without 
Costs to the Plain¬ 
tiff, the Vendor: 
tlie Title, though 
established be¬ 
fore the Matter, 
not being elear 


(I) Vendors, having by ancer resisting a Perform- upon the Ab- 
their Mistatement, probably ance, which is ultimately de- *^'^*‘^** 
not intentional, but a mere creed against him, must pay 
Mistake, occasioned the Suit, Costs. Maling v. Jlill, l 
were fixed with all Costs. Cox. 186. Further see Coop. 

Harrison r. C(^ard, 2 Cox. Rep. 40* Vendor not making 
318. On the other Hand, a good Title ordered to pay 
a Purchaser, on the errone- Costs, though he was only a 
ous Opinion of a Convey- Trustee. 

BROOKS 
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1814, 
Nov. U. 


BROOKS V. SNAITH. 


In a Creditor's 
Suit Bidding 
opened on an 
Advance of 
£500 upon 
.£10,000: pay¬ 
ing the Ad¬ 
vance into 
Court and the 
Expences of 
the discharged 
Purchaser. 


A MOTION was made to open the Bidding upon a 

^ Sale in a Suit by Creditors: the Advance o6fered 
being £500 upon ,£ 10 , 000 . 

Mr. Hartf in support of the Motion. 

Mr. Het/s for the Purchaser, resisted it on the Ground, 
that the Sum offered, being only £5 per Cent, was less than 
the Court had required. 

Tfie Lord Chancellor, observing, that this was a 
Creditor’s Suit, made the Order j directing the Sum of 
£500 to be paid into Court, and the discharged Purchaser 
to have his Expences (a). 


(a) fVhite v. Wilson^ 14 ton. Ex parte, I Ball & Bat. 
Ves. 151. and see Parting- 209 . 


1614, 
Nov. 13. 



SHARP V. ASHTON. 


Plaintiff in a 
Bill for an In¬ 
junction must 
state at once 
the whole Case 
within his 


T he Bill prayed an Injunction to stay Proceedings 
at Law. On the 30th of November, 1813, the In¬ 
junction for want of Answer was extended to stay Trial. 
On the 5th of the following April the Defendants put ill 


Knowledge ; but the Court, though very jealous of Amendment without 


Prejudice to the Injunction, permits even Re-amendment; ascertaining 
precisely its Nature, and by clear and positive Affidavit that the Plain¬ 
tiff had not a Knowledge of the Facts, enabling him to bring that Case 
upon the Record sooner. 


their 



CASES IN CHANCERY. 


145 


their AasMrer; virhich on the 18lh was referred for Im¬ 
pertinence. The Impertinence being expunged, the 
Plaintiff took Exceptions to the Answer; which were 
allowed. The Plaintiff then amended bis Bill; and on 
the 30th of Junz obtained an Order, that the Defendants 
should answer the Amendmen.t and Exceptions at the 
same Time. . In September the Defendants’ Answer was 
sworn; but not having been filed on Account uf some In* 
formality a Motion was made by the Plaintiff, that he may 
be at liberty to re-amend his Bill on Payment of 20s. Costs, 
without Prejudice to the Injunction. The Affidavit of 
the Plaintiff and his Solicitor alledged, that, except by 
the Answer to the amended Bill they had no Notice of a 
Fact, which was very material Information to the Plain* 
tiff in the Prosecution of this Cause, and in his Defence 
to the Action ; that all the Circumstances, connected with 
that Transaction, must be brought before the Court, either 
by Way of Supplement, or Re-ainendment, more particu¬ 
larly than as stated in the Answer, and the Plaintiff cannot 
safely proceed to Trial without the Defendant’s Answer 
to such supplemental or re-amended Matter. The Affi* 
davit then stated the proposed Re-amendments, 


1814. 

Sharp 


V. 

Ashtom. 


Sir Samuel Romillp, and Mr. Shadwell, in support of 
the Motion, contended, that, as it was sworn, the Facts 
had come to the Knowledge of the Plaintiff by the Answer 
to the amended Bill, he was on thejate Case of Mair v. 
Thellusson (a) entitled to the Order. 

Mr. 


(a) Mair v. Thellusson. 
{Ex Relatione). 

9th June, 1812. 
The Lord Chancellor. 

This is an Application for 
Leave to amend the Bill 


without Prejudice to the In¬ 
junction obtained, as it has 
been represented, soon after 
the Bill was filed. The De¬ 
fendant a few Days ago 
moved for three Weeks far- 


Re-aoiendment 
permitted without 
Prejudice to an 
Injunction, on 
Affidavit, that 
the Facts, which 
must lie stated, 
came to the Plain¬ 


tiff *s Knowledge 

since the Bill filed, and on Payment of Costs. 

ther 


VoL. III. 


L 
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>814. 

Sharp 

V. 

Ashtor. 


Mr. Hart, and Mr. ^gar, for the Defendant. 

f 

The hard Chancellor. 

This is a Motion of great Importance to the Practice. 
The Court, requiring in these Cases of Injunction) that 

the 


ther Time to put in his An¬ 
swer on the special Ground, 
that his Solicitor, having but 
recently come into the Cause, 
had not sufficient Time to 
prepare the Answer: the 
Plaintiff desiring, if that Time 
should be granted, that he 
should have a few Days to 
amend the Bill; and that the 
Defendant should answer the 
amended Bill within the three 
Weeks, the farther Time 
prayed for putting in the 
Answer. It appeared to me, 
that the Principle, which the 
Court had always looked to 
on Injunction Bills, was, that 
the Plaintiff should be re¬ 
quired at first to state the 
w’hole of his Equity; with a 
View to prevent that Delay, 
which would arise from the 
Practice of filing Injunction 
Bills, and afterwards amend¬ 
ing them; and with that 
View the Court is extremely 
jealous of Applications for 
Leave to amend, where the 
Subject of tlie proposed 


Amendment might have been 
made Part of the original 
Bill. As, however, there 
might be Circumstaijces, 
making it reasonable, I 
thought it my Duty to see, 
what were the Amendments 
proposed,, and whether the 
Subject of them had not 
come to the Knowledge of 
the Party at the Time he 
filed the Bill(d). 1 do not 
recollect a single Instance of 
Amendments allowed with* 
out Prejudice to the Injunc¬ 
tion, where the Costs were 
ordered to be paid by the 
Plaintiff to the Defendant. 

With respect to the Ques¬ 
tion, whether the Subject of 
the Amendment has been 
lately discovered, the Affi¬ 
davits, I take it, mean to re¬ 
present, that the Existence 
of these Letters was disco¬ 
vered by the Plaintiffs since 
they had an Opportunity of 
putting them in the Bill; and 
I take them to pledge them¬ 
selves that what they mean 

to 


(a) Ante, Vol. fl. p. 103 
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the PluintiiF should originally file his BUI for ihe Purpose 
of obtaining an Injunction upon the Merits (1), after the 
Injunction has been obtained the Court considers it not 
too hard ii/ion the Defendant to permit an Amendment 
M'ilhout Prejudice to the Injunction; but very rarely allow’s 
a Re-aiiiendment of an amended Bill. The Court has 


to state by Amendment came 
to their Knowledge, since 
they filed the Bill, and the 
whole of the Matter, which 
they mean to put by Way of 
Amendment, is to be speci¬ 
fied iu the Affidavit; that 
the Court may see, and that 
the Parties may know, in 
what Way the Bill is to be 
amended. That Difficulty I 
would dispose of by direct¬ 
ing the Plaintiffs to shew the 
Defendants the Amendments, 
before they arc put in the 
Bill; and my Opinion is, 
that the Plaintiffs should be 
at liberty to amend: but it 
must be done by the 12 th 
Instant; and upon the usual 
Terms of 20 .v. Costs. 

On the 27 th of June 1812, 
Mr. Hartf for the Defend¬ 
ants, moved, that the Minutes 
of the Order made on the Qth 
of June might be varied; that 
the Words, “ Let the Plain- 
“ tiff be at liberty to re- 
“ amend his Bill without 


“ Prejudice to the Injunc- 
** tion already obtained in 
this Cause, but the same is 
** to be amended by the 12 th 
“ Day of June Instant; and 
** let the Defendants be at 
** liberty within three Weeks 
to make any Application 
** they may be advised re- 
** specting the Writ of Error 
now depending,” might be 
omitted; that the Defend¬ 
ants might have three Weeks 
farther Time to answer the 
present amended Bill; and 
that the Plaintiff might be 
directed to pay the Costs of 
this Application. The Order 
made on that Application, 
was, “ that the Plaintiff do 
“ amend his Bifl in a Week; 

and that the Plaintiff do 
“ pay unto the Defendants 
** their Costs of this, and of 
the former. Application, 
** made the 9 th of June In« 
“ slant.” Reg. Lib. B. 1811. 
Fo. 797 , b, 1132, a. 


(1) Norris V. Kennedy, 11 Ves. S6S. 

L 2 permitted 


1814. 

SUARF 

Ashton. 
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1814. 

v-v-/ 

SllAItP 

V. 

Ashton. 


permitted it; and, I believe, in the Case (a) referred to. 
The Principle of requiring the Case for the Injunction to 
be put upon the Record immediately is, that the Party, 
the Prosecution of whose Demand at Law is to be de¬ 
layed by the Injunction, shall be delayed as short a Time 
as can be consistent with Justice: but that Principle is not 
controverted where a Plaintiff is not informed, that an 
Equity exists, which would entitle him to Relief. No 
Blame can attach upon him for not putting it upon the 
Record, until he knows it: but as soon as he knows it he 
must put it on the ReccH-d. In the Case cited, I think, 
the Information was obtained, not from the Record, but 
aliunde. It is not material for this Purpose, how the 
Plaintiff procures the Information; even though unduly 
obtained: but, if he gets it from the Answer, the Court 
must know from the Bill and Answer, that he cannot have 
as much Benefit, as if he had asked farther Questions.' 
In that Case therefore the Court required to know, what 
were the proposed Amendments; whether they were ma¬ 
terial ; and, if material, to have ascertained by clear and 
positive Affidavit that they related to Facts, of which the 
Plaintiff had not a Knowledge, enabling him to bring that 
Case upon the Record sooner. All these Facts must be 
substantiated. 


(a) Mair v. TlieUtmon, ante, 145, n. 


TUTIN, 
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TUTIN, Ex parte. 

T his Petition was presented by Creditors of Ber¬ 
nard Dolan ^ who, in 1810, by Deeds of Lease and 
Release conveyed and assigned to Wallace and the Peti> 
titioner Tulin, two of his Creditors, Freehold and Lease¬ 
hold EstateS]! in Trust to sell for Payment of his Debts. 
The Trustees having contracted for the Sale of one Estate, 
and Wallace becoming of unsound Mind, and incapable 
of completing the Sale, the Petition prayed, that a Com- 
mil^sioo of Lunacy may issue against him. 

Mr. Barber, in support of the Petition. 

Sir Samuel Bomilly resisted the Petition, on the 
Ground that it was neither to protect the Person, nor the 
Property of the Lunatic : but to enable the Petitioners to 
make a good Title; and said, that if such a Commission 
could issue, the Expeuce ought to be borne by the Peti¬ 
tioners, the only Persons to receive the Benefit of it. 

The Lord Chancellor said, the Petitioners must 
take the Order at their own Expeuce ; and, if a Commis¬ 
sion is to issue, must pay the Expences of such Commis¬ 
sion, being for their Benefit, up to the Time of perfecting 
the Title to the Estate in question; reserving the Ques¬ 
tion as to their Reimbursement, if any other J^erson shall 
afterwards adopt the Commission (1). 

(l) In Ex parte Bridges, Trustee conveying within the 
Coop. Rep. 290, the Lord Statute must be paid out of 
C/ia»cei/or held, that the Costs the Lunatic’s Estate, 
of the Committee ofa Lunatic 

LS 


1814, 

June’14. 

Nov, 15, 

A Lunatic 
Trustee within 
the Statutq4 
Geo. 2. c. 10, 
must be with¬ 
out Interest or 
Duty. There¬ 
fore, having an 
Interest as a 
Creditor, the 
Trust being 
to sell for Pay¬ 
ment of Debts, 
he is not with¬ 
in the Act. 


A Commission 
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1814. 

TUTINf 
Ex parte* 


% 


A Commission of Lunacy accordingly issued; under 
which'the Inquisition found, that Wallace is a Lunatic, and 
George Wallace, his Heir, is of the Age of twenty Years. 
The Mastei’s llepoit, appointing Coimnittees, aud stating 
die Heir to he under the Age of twenty-one, with re¬ 
spect to the Inquiry directed, whether the Lunatic was a 
Trustee or Mortgagee within the Meaning of the Act of 
4 Geo. 'J. {a), staled, that the Trusts as to the Receipt of 
the Purchase Money, and its Application hy Payment to 
the Creditors, still remain to be executed ; and the Lunatic 
is himself entitled to the Payment of his Debt out of it; 
that the Lunatic therefore is not a bare Trustee, but had 
an absolute and immediate Interest under the said Deed; 
and is therefore not a Trustee within the Statute. 


Another Petition was presented, praying the Confirma¬ 
tion of the Master’s Report. 

Mr. Johnson, in support of the Petition, said, that 
there was no Difference between an Infant Trustee under 
the Staiute of Anne {b), and a Lunatic Trustee under the 
Statute of 4 Geo. 2.; and referred to — —— v. Hand~ 
cock (c), as a Case, where there was a Duty to perform. 

Mr. Wilson, for the Committees, did not oppose the 
Petition. 

The Lord Chancki.lor. 

It has been long settled, that a Trustee withiu this Act 
of Parliament must be a Tiustee without Interest, and 
without Duties, for the simple Purpose of parting with 
the Esiaie. This is the Case, not of Personalty, but of 
Freehold Estate, and a Trustee with Duties to perform. 
The Case, ihat has been referred to, is perfectly right. It 

(«) Stat. 4 Geo. 2. c. 10. (c) 17 Ves. 383. 

(6) Stat. 7 Ann. c. 19 . (1). 

(1) See the Attorneif’-Ge- lamp, 2 Cox, 221. 422. 
mral v. Pomfret, Ex parte Bel^ 


does 
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does not appear from the Report, that there was a Duty 
to perform ; and if there was, it would be very different 
from this, as the Money, due on the Mortgage, was Mo¬ 
ney, for which one Executor on Payment to him could 
give a Discharge: but the Purchaser of this Estate must 
pay the Money to both the Trustees (cf). 

The Master’s Report therefore is right in stating, that 
this is not within the Act. 


1814. 

TuTiir, 
Ex parte. 


Mortgagee 
within the Sta¬ 
tutes 7 Jnn. 
c. IQ, as tq In* 
fants, and 4 
Geo. 2. c. 10, 


as to Lunatics, 

(fl) Fellows V. Milchellf l P. tVms. 83, and Mr.Cox’s Note 1. though entitled 

as Co-executor 
and residuary 

Legatee to the Mortgage Money: the Discharge of the other Executor 
leaving a naked Trust. 


DAVIS t;. JENKINS. 


1814, 

Nov. 2, IQ. 


T H E Bill, filed by some of the Pew’ Owmers of a Joint Pur- 
Chapcl for Protestant Dissenters, and the Minister, to 

appointed by the Pew Owners and Congregation, stated, 
that in 174Q several Persons, being ** Protestant Dis- their Heirs* 

“ senters,” purchased jointly a Piece of Ground for the Successors, and 
Purpose ot erecting a Chapel; which was afterwards Assigns for 
erected for the Use of the Purchasers, and others; who ever, in Trust 
contributed to the Building; and erected Pews at their directing a 


Protestant Dis¬ 
senting Chapel : the Regulation of such an Establishment, with no fixed 
Revenue, but supported only by voluntary Contribution, is the proper 
Subject of a Bill, not an Information : the Appointment of a Minister 
in the Congregation generally, not in the Heir of the surviving Trustee: 
the Number of Trustees to be kept up : but the Mode of appointing 
them and the Minister, whether by the Majority simply or in any more 
limited Way, being uncertain, an Inquiry was directed, who accord¬ 
ing to the Nature of the Establishment arc entitled to propose Trustees, 
and elect and approve a Minister. 


own 
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]St4. 

Davis 

JfiNKlNSk 


o>vn Hxpence; that the said Pew Owners are the only 
Persons beneficially interested in the Land and Chapel; 
and such Pew Owners and the rest of the Congregation from 
Time to Time appointed a Minister; to wliom a Salary 
was paid, raised partly amongst themselves, and partly by 
the Interest of Legacies; die Pew Owners regulating the 
Chapel, directing RepairS| &c. 

The Bill alledged, that the Defendant, the Heir of the 
Survivor of the Persons, to whom on the Purchase in 
1749 the Laud was conveyed, setting up a Claim to the 
Chapel and Land as his own private Property, appointed 
an improper Person as Minister, placed a Lock on the 
Door of the Chapel; threatening to bring an Action for 
removing it; and charging, that the Defendant is a mere 
Trustee, prayed, a Discovery and Delivery of the Deeds; 
that new Trustees may be appointed; that the Defendant 
may be decreed to execute a proper Conveyance to those 
Trustees, and may be restrained by Injunction from com- 
’tnencing any Action of Trespass or Ejectment, or other 
Action, against the Plaintiffs, or any Owners or Proprietors 
of Pews in the Chapel, and from interfering in the Ma¬ 
nagement, or ititermpting Divine Service. The Injunc¬ 
tion was obtained upon Affidavits. 

The Answer stated the joint Purchase by five Pro-' 
testant Dissenters, in consideration of <£*5, their own Mo¬ 
ney ; setting forth the Conveyance to those five Persons, 
their Heirs, Successors and Assigns, for ever, to hold to 
them, their Heirs, Successors and Assigns, for ever, upon 
Trust for building and erecting thereon a Meeting House 
for the Public Service of Dissenting Protestants, and what 
other Conveniences may be thought fit and proper for the 
Advantage thereof, and to be always maintained thereto,' 
and preserved-by Fence or Wall by the said (naming the 

Purchasers), 
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Purchasers), their Heirs, Successors, and Assigns, for 
ever. 

The Answer insisted, that the Chapel was built for the 
Use of the Purchasers of the Land, and others, who con¬ 
tributed to the Building under*the Direction of those five 
Persons; and Pews were erected by them and others at 
their individual Expence; denying, that the Pew Owners 
are the only Persons beneficially interested in the Land 
and Chapel; or that they and the rest of the Congrega¬ 
tion did from Time to^Time appoint a Minister: on the 
contrary insisting, that, with the Exception of the Plain¬ 
tiff, no Minister was ever appointed without the Consent 
and Approbation of the Purchasers, or the Survivors; the 
Salary of tlie Ministers being paid by the Rents of the 
Pews and a Contribution ; that the Owners of the Pews, 
subject to the Control of the original Purchasers, Sic. 
managed and regulated the Chapel, &.c.; that some of 
the Congregation appointed the Plaintiff to be the Mid^ 
s(er; others with the Defendant dissenting from that Ap¬ 
pointment ; submitting, that the Right of Appointment was 
vested in the Defendant; that the Plaintiff, claiming to be 
the Minister, was an unfit Person for that Office ; having 
preached improper Doctrines, and inculcated Doctrines 
directly adverse to each other; and tlie Defendant at the 
Request of a Part of the Congregation appointed a Mini¬ 
ster ; who was objected to by seventeen of the Congrega¬ 
tion, and approved by fifty-four. 


1814. 

Davis 


V. 

Jbnkins. 


Mr. Leachf Mr. Bell, and Mr. Blake, in support of the 
Motion to dissolve the Injunction, contended, that the Suit 
ought to have been instituted by Information. 


Sir Samuel Romillt/, for the Plaintiffs. 


The 
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1814. 

Davis 

V. 

Jbnkins. 

Distinction 
between Infor¬ 
mation and 
Bill: jthe for¬ 
mer not neces¬ 
sary, where the 
Subject is a 
public Right, 
as the Election 
of a Minister 
by the Pa¬ 
rishioners or 
Congregation, 
unless connect¬ 
ed with the 
Revenue. 


The hard Chancellor. 

The Question, what is that Species of Suit, that must 
be maintained by Information, and cannot proceed upon 
a Bill, is a Point of great Difficulty. It is not true, as 
has been contended, that,* when the Subject is a public 
Right, the Suit must be by Information. Lord Hard- 
micke's Opinion, agreeing with that, whiciil now express, 
appears in the Case of St. Jamcs*» Parish, Clerhenweliy 
before me (a); which was also by Information in 1747, be- 
.fore Lord Ilardwicke (6), who dismissed that Information 
with Costs, as having no Office with regard to such a 
Right. Nothing was prayed by the Inforinatioii with re¬ 
gard to the Distribution of t'le Pension; and this Court 
had nothing to do with the Right of Election. Lord Hard- 
zcicke therefore left tlicni to Law; and a similar Decision 
was made here at a much later Period. 

It is very difficult to know, what to do with these dis¬ 
senting Societies. The Court will certainly enforce their 
Rights (1); butmust first enquire what tiiey are. This Con¬ 
veyance, thus inaccurately made to these Persons and their 
Successors, canimt be understood as meaning to vest the 
Interest in five Trustees, so that the whole Management 
might by Devolution of Descent fall to one Person, per¬ 
haps not of the same Persuasion, but a Roman Catholic 
or Jew. The Object must have been to secure a Suc¬ 
cession of Trustees ; and either that their Number should 
insure a Minister, capable of performing the Functions of 
his Station, according to the Doctrine of the Founders, 


(a) The Attorney-General combe, 14 Vet. 1. 

V. Forster, 10 Ves. 335. The (b) 1 Ves. 43. 3 Atk, 

Attorney-General v. New- 576 . 

(l) See The Attorney-Ge- torney-Gcneral s. lVansay,fl5 
ncralv. Fowler, 15 Ves. 85. Fm. 231. 
and Cases there cited. At- 


or 



CASES IN CHANCERY. 


155 


or that the legal Act of the Trustees, appointing the Mi¬ 
nister, should be regulated by the Votes of the Congrega¬ 
tion, taken in some Way; and the Law, 1 apprihend, 
would say, the Majority was the Congregation (//); as 
Lord Hun/wicke held, that all the Parishioners were cn- 
titled to vote; and it is obvious, what Sort of Election 
that is 


1814. 

Davis 

Jbnkims. 


This Defendant cannot maintain, that he alone shall de¬ 
termine who is to be the Minister. In general Cases the 
Question, wiio is duly elected, is tried by Mandamus: but 
some Ground must be laid tor that; and, if such a Ground 
does not exist in the Case, this Court has, I believe, enter¬ 
tained a Suit to deterinine that Right. The Question 
here depends upon the Form of the Pleadings; which I 
will look at. 


Jurisdiction as 
to the Right of 
Election of the 
Minister of a 
Congregation 
generally by 
Mandamus ; 
but, if no 
Ground for 
that, may be in 
Equity. , 


The loot'd Chan c lii. lo u. 


This Motion involves great Specialty. It seems right IQ, 

to take the Account of this Establishment from the An¬ 
swer ; w hich dots not materially differ from the Account 
ill the Bill and Afliduvits, upon which the Injunction was 
granted, stating, that about the Time in the Bill nieiitioned 
five Protestant Dissenters, professing what Doctrines the 
Hecorti is silent, purchased jointly for o£’5 a Piece of 
Ground for the Puipose of erecting a Chapel for the Ce¬ 
lebration of Divine Worship according to the Doctrine 
they professed and believed in, for the Convenience of 
tliemselves and those of the same religious Persuasion. 

The Ground was conveyed to them, their Heirs, Succes¬ 
sors and Assigns, for ever, to hold to them, their Heirs, 

Successors and Assigns, for ever, upon 'I'rust for building 
and erecting a Meeting House for tlie Public Service of 
Dissenting Protestants, and what other Coiivenieoces 
might be thought fit for the Advantage thereof, and to be 

(a) Fearon v. Webb, 14 Ves. 13. 


always 
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1614. 

Davis 

V, 

J^MKINS. 


always maintained diereto. Upon the Face of the Deed 
the Establishment consists of no more than this. There 
is no Provision, by which those Successors arc to be con¬ 
stituted, who are mentioned both in the granting Part and 
the Habendum: nor is there any Provision as to the Mode, 
in which any Person is to be placed in the Pulpit for the 
Purpose of giving them religious Instruction; and, die 
Answer not stating w'hat Protestant Dissenters these are, it 
is impossible to form a Judgment, except from Practice, 
in what Manner, and upon what Principle, the Election 
of a Minister is to be made. 


The Answer, stating, that a Chapel for the Use of the 
Purchasers of the Land and divers other Persons, who con¬ 
tributed to the Building under the Direction of the five 
Persons, here acknowledged to be the sole Managers, and 
that Pews were erected by them and others at their indi* 
vidual Expence proceeds to deny, that the Pew Owners 
are the only Persons beneficially interested in the Land 
and Chapel; or that they and the rest of the Congrega¬ 
tion did from Time to Time appoint a Minister; asserting, 
on the contrary, not in the Terms, applied to the Regula¬ 
tion of the Chapel, that no Minister was ever appointed 
without the Consent and Approbation of the five Persons, 
and the Survivors of them, or the Heir of the Survivor, 
except as to the Plaintiff Evans; who says he is legally 
appointed without that Consent and Approbation. 

It is impossible to represent this as an Assertion, that 
the Trustees had the sole Election and Nomination of the 
Minister; amounting to no more than this, that the Ap¬ 
pointment, by w'hom to be made is not expressed, cannot 
be valid without the Consent and Approbation of the 
Trustees, or the Survivor or his Heirs. My general No¬ 
tion b, that in these Meeting Houses a Principle of Elec¬ 
tion 
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cion usually prevails much more wide and enlarged than 
those Persons, who happen to have the legal Estate in the 
l^and. 

* 

The Allegation, that an annual Salary is paid to the Mi¬ 
nister by the Rent of the Pews and voluntary Contribu¬ 
tion, is material with reference to the Objection, that this, 
which is a Proceeding by Bill, ought to be by Informa¬ 
tion. It is very difficult to determine, what Species of 
Institution necessarily requires an Information, and what 
may be the Subject of a Decree without the Interference 
of the Attorney-Generali representing the Crown, and 
therefore public Charities: but this Passage is material 
with reference to the Case of The Attorn^-General v. 
Parker (a); where upon the Election of a Minister of the 
parish of St. James, Clerkenwell, Lord Hardwicke’a Opi¬ 
nion was, that the Information, praying nothing as to the 
Pension, but only as to the Election of the Minister, was 
improper; and it ought to have been by Bill; but, if there 
had been a Prayer as to the Pension, the Interference of 
the Attorney-General would have been necessary. 

* 

This Charity has no fixed Revenue, nothing, but what 
depends on voluntary Contribution; and, that being the 
Fact, it is difficult to say, it cannot be regulated by Bill 
merely. 

The Admission, that the Owmers and Proprietors of the 
Pews have, but jointly with and subject to the Control of 
the five Persons, and the Snrvivors and the Heir of the 
Survivor, managed all Matters, directed Repairs, 8cc. and 
paid the Expence by voluntary Cont^bution, is material, 
as shewing, that there was not an exclusive Management 
in those Persons. 


157 

1814. 

'-w 

Davis 

V. 

Jenkins. 


{a)lVes.43, 3 Atk.SfG. 


All 



138 


CASES IN CHANCERY. 


1614. 

Davis 
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Dissenting 
Establishments 
sjupported, if 
the Doctrine 
preached is to¬ 
lerated by Law'. 


All the five Trustees being dead, the Defendant states^ 
that he always cJainit d an Interest in the Chapel under the 
Purchase Deed ; but cannot say, he did so as Trustee. 
He says, however, he had an Interest under the Purchase 
Deed; but what Interest he cannot say: that he joined 
in the Appointment of Minister according to the Mode 
and Course of Election; not stating, what that is. A Part 
of the Congregation objected to the Appointment of the 
Plaintiff; the Legality of which be denies, being con¬ 
trary to the proper and legal Course : the Appointment 
being, as he believes, in the Person or Persons, who are 
from Time to Time the Co-heirs or Heir of the surviving 
Trustee, and vested in him as the Heir of Lewis 
Jenkins. 

Here is an Allusion to the Want of Consent on the Part 
of the Congregation: but upon the whole it is altogether 
uncertain, what is the Mode of Election. 

V 

The Answer then states, that the Plaintiff has preached 
improper Doctrines; and Doctrines adverse to each other. 
With respect to the latter the Conclusion is easy: but it is 
impossible for me to know, what are improper Doctrines- 
in the View' of this Congregation. The Court will, I ap¬ 
prehend, support these Establishments according to iheir 
Institution, if the Doctrine preached is tolerated by 
Law. 

The Result of this Answer is simply, that it is clear, 
the Iversons, in whom the legal Estate was vested, were 
meant to be Trustees ; that there was to be a Succession 
of Trustees: it was also probably intended, that they were 
to be a Body, who were to exercise a Judgment, giving 
their Approbation to the Nomination of a Minister; and 
it could not be the Intention of the original Founders, that 

the 
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the casual Heir of whoever happened to be the Survivor 
of them should regulate the w'hole Discretion, that was to 
place in the Pulpit the Person, who should teach this 
Congregation their religious Duties. Here is therefore 
upon the Instrument itself enough to induce the Court to 

_ V 

say, as Matter of Trust, it woi^ld keep up the Number of 
Trustees. 

Upon another Part of the Case great Difficulty occurs. 

The Instrument does not specify the Persons, who are to 
propose the Trustees, or to elect a Minister. This An¬ 
swer does not disclose enough to enable the Court to de-> 
termine that; or to say, who is a proper Object of Ap¬ 
probation viith reference to the Doctrine, as preaching 
such Doctrine as is agreeable to the original Trust; or 
whether this is a Charity of that Species, where the Mi¬ 
nister is elected by the Majority, or according to the Na¬ 
ture of the liistitulion,^by any particular Persons, in whom 
the Majority understands itself for that Purpose to repose 
their Confidence ; rendering their Nomination effectual. 

It is not clear therefore, whether any Minister has been 
duly elected ; but it is clear, that the Heir of the Survivor 
has no Right himself to nominate; and under the Cir¬ 
cumstances, considering that no Demurrer has been put in 
for want of an Information, and the Difficulty of esta¬ 
blishing, that a Bill is not sufficient^ if they cannot agree as 
to the Right of electing a Minister and Trustees, the In¬ 
junction must be continued; and the Master must be di¬ 
rected to inquire, who according to the Nature of the 
Establishment are entitled to propose Trustees, and who 
to elect a Minister, and to approve him, when elected. 

This will not compose the Difference between these 
Parties: but if unfortunately these Establishments are 
formed upon Principles leading to Differences, which the 

Court 


18 U. 
Davis 

V, 

Jbnkiks. 



160 


CASES IN CHANCERY. 


1814. 

Datis 

w. 

Jenkins. 


Court has not the Means of composing, that is an Incon¬ 
venience, which must be submitted to; and it roust be 
left to the good Sense of those, who ought upon religious 
Motives to be actuated by Feelings of Moderation and 
Forbearance to provide in the mean Time for their own 
religious Instruction; which this Court has no Means of 
providing for them. 


Rolls. 

1813, 

Jufy l6. 

Jugust 2. CHORLTON TAYLOR. 


Construction 
of a Will, pass¬ 
ing a Fee with¬ 
out Words of 
Limitation. 

As to the Ef¬ 
fect of a De¬ 
scription of 
Lands, as in 
the Occupation 
of a particular 
Tenant, to re¬ 
strain the legal 
Effect ofthe 
Word “ Estate” 
in a Devise to 
pass the Fee, 
Qiuere, 


^J^/fOMAS Charlton by his Will, dated the 5th of 
September^ 1799, directing his Debts and Legacies to 
be paid, proceeded in the following Terms : 

“ I give and devise all my real and personal Estate to 
ray Executors and Trustees hereinafter named in Trust 
nevertheless to pay Debts and Legacies during the Term 
“ of ten Years after my Decease to be disposed of after 
the following Manner and Form. Also 1 give and devise 
“ to my dearly beloved Wife Catharine Charlton all that 
“ my Messuage or Dwelling-house Garden and Premises 
“ thereto belonging where I now' live togetlier with ray 
Household Furniture and every Thing now usually held 
“ therewith during the Term of her natural Life; and im- 
“ mediately after the Death or Decease of my said Wife 
** I give and devise, unto my Grandson Thomas Chorltm 
** Son of the late Richard Charlton all that my Estate 
“ where I now live and all that other Estate and Pre- 
** raises thereto belonging situated in Pendleton aforesaid 
" called or known by the Name of Wash Estate now in 
“ the Tenure or Holding of Thmnas Walker his Assigns 

or 
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** or Under>tenants for his own Use during his natural 
Life; with Remainder to the first Son of the Body of 
“ the.said Thomas ChorUon lawfully begotten severally 
** and successively in Tail Male of the Name of ChorUon; 
“ and for Want of such lawful Issue of that Name either 
** by my said Grandson Thomas ChorUon or my Son 
James ChorUon then I give and devise the said Estate 
** where I now live and the Wash Estate amongst my 
Daughters and their Children Share and Share alike to 
** hold unto them as Tenants in Common^ but not as joint 
“ Tenants; and also 1 give and devise unto my Son James 
** Choi'ltOH all that my Estate and Premises thereto be- 
“ longing situated in Menton in the Parish aforesaid now 
in the Tenure Holding or Possession of William Stott 
his Assigns or Under-tenants ; and also I give and de- 
‘‘ vise unto my Son James ChorUon all that my Estate 
“ and Premises thereto belonging situated in Ellen Brook 
“ in the Parish aforesaid now in the Tenure Holding or 
“ Possession of the late William Hanison his Assigns or 
** Under-tenants: but if it shall liappeii that the Sums of 
** Money which I hereafter give unto the following Per- 
“ sons at the End of ten Years as aforesaid which my Exe- 
cutors and Trustees shall have in their Hands together 
with Interest arising from iny whole Estate real and per- 
** sonal shall be too little then I authoiize my said Exe- 
cutors and Trustees to sell and dispose in the best Way 
** and Manner they can the Estate at Ellen Brook afore- 
** said to make up the said Sums of <£500 each; and the 
“ Remainder of the Purchase Money to be given to my 
" said Son James ChorUon or his Heirs.*^ 


1814. 

W-' 

Choblton 

V. 

Taylor. 


The Testator then giving several pecuniary Legacies, 
made a residuary Bequest, not noticing the real Estate; 
and appointed William Stevenson and Thcmias and James 
ChorUon his Executors and Trustees. 


The 


VoL. III. 


M 
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Taylor. 


Tile Bill was filed by Thomas ChorUgn, claiming aa 
H»r at Law of the Testator, against a Mortgagee of the 
Menton Estate by James Charlton; who fiied in 1804 
leaving a Son; and the Question was, whether James 
Chorlton took an Estate in Fee or for life only in that 
Estate. 


Mr. jigar for the Plaintiff, contending, that James 
Chorlton took only an Estate for Life in the Premises at 
Menton, cited Pettiward v. Prescott (g ); observing, that 
the Testator appeared upon the Face of this Will to have 
known how to give a larger Interest, where he in¬ 
tended it. 


Sir Samuel 'Rjomilly, and Mr. Pell, for the Defendant. 

Upon the whole of this Will the Testator intended to 
give his Nephew James an Estate in Fee. It is settled, 
that under the Words "all my Estate** the Fee passes ; 
unless the contrary Intention appears from other Parts of the 
Will: Fletcher v. Smiton{b), Roe on the Demise of Child 
T. Wrigkt (c); in which latter Case all the Authorities arc 
collected; and it was observed, that the Description of the 
Lands as in the Occupation of a particular Tenant, was* 
not considered by Lord Hardwicke, in Goodwyn v. Good- 
wgn (d), as restraining the general legal Effect of the 
Word " Estate.** Where this Testator intends an Estate 
for Life, he expresses that Intention; though certainly 
there is opposed to that the Circumstance, that, where he 
intends the absolute Interest he gives to the Heirs: bur, 
if he has used the same Terms, where he unquestionably 
meant a Fee, as in the very next Devise to this is evident 
from a subsequent Part of the Will, the Inference 

(a) 7 541. (c) J East. 25g. 

C&) a Term Rep, 650. (d) 1 Ves. 228. 

strong. 


1 
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itrong, if not irresistible, tiiat be meant a Fee in this In- 1814. 
stance also. The Want of a residuary Clause is very ma« « 
terial. The Effect of the first Devise to the Trustees be- 
ing a Fee, there must be a resulting Trust for the Heir as Tatlor 
to this Estate, if the equitable Fee did not pass to 
James, 

The Master of the Rolls< 

The Question is, whether under these Words, ** 1 give August 2. 
** and devise unto my Son James Chorlton all that my 
** Estate and Premises thereto belonging situated in M&n- 

tonf the Devisee takes an Estate in Fee, or for Life 
only. It is admitted, that the Word ** Estate” would of 
itself be sufficient to pass a Fee: but it is contended, that 
the Meaning of that Word is restrained by the Words, 
which follow, now in the Tenure, Holding, or Poases- 
" sion of William Stott, his Assigns or Under-tenants.” 

Whether these Words have such restrictive Effect has 
never been determined: nor is it now necessary to decide 
what would be their Effect, supposing there were nothing 
else in the Will; as upon the whole Will the Testator's 
Intention to give a Fee to his Son James is sufficiently 
clear. 

The Will begins by directing his Debts and Legacies to 
be paid. He then gives all his real and personal Estate 
to his Executors and Trustees, upon Trust to pay Debts 
and Legacies during the Term of ten Years after his De¬ 
cease, to be disposed of after the following Manner and 
Form: that is, after the ten Years tA be disposed of in 
the followhig Manner. He then gives Estates by pnrticu" 
lar Description; and it is admitted, that he has given spe¬ 
cifically every Estate he had, wdth Words of Limitation 

M 2 added 
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1814 . added to some of the Devises, not to others: this Devise, 
Chorlton to •Bowies, has no Words of limitation. There is a ifesi- 
^ duary Bequest; which does not mention his real Estate. 

Taylor. 

Upon similarCircumstances considerable Stress was laid 
by Lord Mansfield in Frogmorten v. Haliday {a). It is 
true, there were other Circumstances: but the Word 
** Estate’^ was wanting; and therefore it required stronger 
Evidence of Intention to shew,, that a Fee was meant to 
pass.- 


Lord MansjUld thus observes on the Effect of those 
Particulars, in which that Will corresponded with this ; 
that the Testatrix had declared, she did not mean to die 
intestate as to any Part of her real Estate. 

The Will began thus:As for my worldly Affairs and 
** Estate, &c. I do dispose thereof in Manner foliow- 
“ ing.* 

Lord Mansfield proceeds thus: “ She has specifically 
named each Part of it; and her sweeping residuary 
" Clause does not mention her real Estate. Therefore 
** she thought she had fully disposed of that before ; and 
consequently she meant the Devise to her Son John to 
“ be a Devise in Fee.*' 

All these Observations apply to this Case; and there is 
another Circumstance of some Weight, as serving to shew, 
that James was meant to take the Fee. The Testator, 
conceiving, that the Profits of his Estate during the ten 
Years might not be sufiicieut for all the Charges, gives 
Authority to the Trustees, if necessary, to sell an Estate 
at EUen Brook; which he had devised to James in the 


(o) ^Burr, 1618. 


same 
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«aine Terms as the Estate at Menton; and then says/* the 
Remainder of the Purchase Money to be given to my 
** said Son James Chorlton or his Heirs.’f Why should 
hie mention his Heirs, unless he conceived, that he had 
^ven the Estate to James and his Heirs ? It is a Direc> 
tion, that the surplus Money shall return into the same 
Channel, from which the Estate-had been taken. Upon 
the whole, I think, James took a Fee in the Menton 
Estate. 



BARRON V . GRILLARD. 

T he Bill stated, that the Plaintiff had advanced se¬ 
veral Sums of Money in supplying Lodging, Board, 
Clothes, and Necessaries, for the Defendant Marin Ara¬ 
bella Grillard before her Marriage and during her Infancy; 
that she attained the Age of twenty-one in August y 1811; 
and soon afterwards acknowledged, and promised to pay, 
the Debt; and in January, 181*2, married the other De¬ 
fendant John Grillard; who previously to the Marriage 
was informed of the Debt, and undertook to pay it when 
able; and they bad since their riage paid a Part of it. 
The Bill then alledgiiig, that the Plaintiff, having no Re¬ 
ceipts or Vouchers, is unable to proceed in an Action he 
has commenced against the Defendants, prayed a Disco¬ 
very from them. 

Mrs. Grillard, having obtained an Order to demur se¬ 
parately, put in a general Demurrer. 

M 3 Mr, 


h8l4. 

'-V-' 

Chorlton 

V. 

TAYLOft. 


1614, 

Nov . 23. 

Demurrer of 
a iticirried Wo¬ 
man to a Bill 
of Discovery 
against her and 
her Husband in 
Aid of an Ac¬ 
tion for a Debt 
on her Ac¬ 
count, allowed. 
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V. 


GbILLABD. 


Mr. Wilsm, in support of the DemBrrer, mentioned Le 
Texier v. The Margravine of Jnspach (a), 

Mr. JIartf and Mr. Stephen, for die Plaintifil^ men¬ 
tioned Rutter V. Baldwin (b), and Wrottesley v. Ben- 
dish (c). 


Mr. Wilson, in reply, said, that in Rutter v. Baldwin, 
if it can be considered an Authority, the Debt was con¬ 
tracted after Marriage; aiid in the numerous Cases of 
Actions against Husbands for their Wives* Debts there is 
no Instance of compelling a Discovery from the Wife. 


The Vice-Chancellor (d). 

As this Bill seeks no Relief, but a Discovery merely, it 
is obvious, that none of the Cases of Relief prayed against 
or by the Husband and Wife can apply. 


Wife’s Evi¬ 
dence not ad¬ 
mitted against 
her Husband. 


The Husband is in this Case the responsible Party; and 
the Wife is made a Defendant merely for Form. The 
Question then is, whether a Discovery from her can be 
compelled. No single Case of Discover) merel) has been 
cited. The general Principle is, that the Wife shall not 
give Evidence against her Husband; and what is there, 
that takes this Case out of the general Rule ? it is ad¬ 
mitted, that, if the Evidence of the Wife cannot be 
read at Law, the Discovery cannot be had; and although 
she is a Party, and generally the Declaration of a Party is 


(a) 5 Ves, 322. 15 Ves, the Lord CAanc€Uor,_]^b 

150. 165. 

(b) 1 £q. Ca. Abr. 226 . (c) 3 P. Wms. 235. 

See that Case questioned by (d) Ex Relatione. 

admissible. 
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admwsibie^ the Case of AUfan v. Pritchett (a) proves, 
that her Declaradon coaid not he rec^ved* 


I’he Demurrer was allowed. 

* » 

•V 

(o) 6 Term Rep. 080. 


MUSGRAVE P. MEDEX. 

rriHE Bill, stating Articles of Co-partnership between 
the Plaintiff and the Defendant, under which the 
Defendant’s Son Isaac Medea:, then residing at Gibraltar, 
was to be their Agent, prayed an Account of the Co¬ 
partnership Dealings, &c. and a specific Performance of 
the Articles, or a Dissolution of the Partnership. A Re¬ 
ceiver having been appointed, and the Defendant having 
put in his Answer, a Motion was made on the Part of 
the Plaintiff, that the Receiver may be at Libeity to in¬ 
stitute a Suit in this Court against Isaac Medex for an 
Account of the Partnership Property, and to restrain him 
from receiving any of the Debts, and that the Suit may be 
prosecuted by the Plaintiff. 

Sir Samuel Komilly, in support of the Motion: Mr. 
Leach, and Mr. Wingfield, for the Defendant, resisted 
it. Affidavits were produced on both Sides. 

The Lord Chancellor. 

In the whole of my Experience I do not recollect an 
Instance of such a Motion as this. The general Principle, 

M 4 upon 


107 

1814. 

Barrok 

V. 

. 1 

Grillard. 


1814, 

Nov. 24. 

Institution of 
a Suit on Be¬ 
half of Persons, 
having a com¬ 
mon Interest, 
not directed on 
Motion and 
Affidavit wiffi- 
out a Refer¬ 
ence to the 
Master, whe¬ 
ther it is for 
their Benefit. 
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1814. upon which the Court authorizes a Suit to be instituted at 
Mus^ave Expence of the different Parties in a Suit de- 

pending on several Persons, haviog a joint Interest in the 
Medex. Subject, is, that the Court exercises its best Judgment 
for the Benefit of all the Parties. But 1 do not apprt-hend, 
that the Court is in the Hafbit of directing a^Suit to be 
commenced upon Affidavits. The Course is to ascertain 
by a Reference to the Master, whether it is for the Benefit 
of the Parties, that a Suit should be instituted; and to 
that Reference the Defendant is entitled, unless he chooses 
to u'aive it. 


The Defendant accepting that Oder, the Reference was 
directed accordingly. 


1814. 
JVov. 28. 


CURTIS t’. The MARQUIS of BUCKINGHAM. 

t * 


Injunction, _ 

restraining^the ^ I ^HE Bill, alledging a parol Agreement to exchange 
Sale of an Estates, partly performed by the Plaintiff, having 

Estate, until purchased the Estate, to be given in Exchange for that of 
Answer to a the Defendant, and charging, that the Defendant’s Estate 
Bill, alledging was actually advertised to be sold by Auction, prayed a 
a parol Agree- specific Performance of the parol Agreement, and an In- 
ment to ex- junction to restrain the Sale, . 


change, partly 
performed by 
the Plaintiffi 
having pur- ' 
chased an 
Estate for 
the Purpose. 


Sir Samuel Romilfj/, and Mr. JVilson, in support of tlie 
Motion fur an Injunction, mentioned Echliffe v. Bald- 
mn (a ). 


(a) 16 Fes. 267. 


Mr. 
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Mr. Leackf for the Defendant} said, the Parties had 
gone no farther than Treaty, not reaching a concluded 
Agreement; and this, being an Bxparte Application, on 
Certificate of Bill filed and Affidavit, could not be sup¬ 
ported : the Pl^il}tiff might appear at the Sale, and give 
Nofice of his Claim. 


1814. 

CVRTXS 

V, 

The Marquis of 
Buckingham. 


TAe Lord Chancellor, having read the Affidavit, 
granted the Injunction. 


AGAR, Ex parte. 


1814, 
Nov, 28. 


T his Petition, by an Attorney of the Court o(Kmg*s 
Benchf stating, that, as a Raman Catholic, he could 
not take the Oaths usually annexed to Commissions for 
swearing Masters Extraordinary, prayed a Commission to 
swear him a Master Extraordinary with the usual Oaths, 
except the Oath of Supremacy; and that the Oath, pre¬ 
scribed by the Statute 31 Gto, 3. (a) may be substituted 
for the Oath of Supremacy. 

Mr. Belly in support of the Petition. 


Petition of an 
Attorney, a 
Roman Catho¬ 
lic, to have the 
Oath under 
the Statute 3l 
Geo. 3. sub¬ 
stituted for the 
Oath of Supre¬ 
macy in a 
Commission 


The Lord Chancellor refused to make such an 
Order; saying, he could not administer a different Oath 
to a Master Extraordinary from that administered to the 
Ordinary Masters of the Court. 


for swearing 
him a Master 
Extraordinary, 
refused. 


{a) 31 Geo, 3. c. 32. See Sect. 1, and 22. 


DAY 
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1814» 

Dec. 5' 

Motion to) 
dismiss the 
Bill«for want 
of Prosecution 
since the An¬ 
swer not pre¬ 
vented by an 
Injunction. 

Notice not 
proper: and 
the Production 
of the Six 
Clerk’s CertU 
ficate to the 
Register suffi¬ 
cient without 
producing it 
in Court. 


BAY®. SNEE. . 

T he Plaintiff having obtained an Injunctioa until 
Answer, the Answer was filed on the 4th November, 
1813; and, no Proceeding having since taken place, the 
Defendant on the 1st of November, 1814, obtained the 
usual Order to dismiss the Bill for Want of Prosecution. 
A Motion was made to discharge that Order. 

Mr. Hart, and Mr. Wilhrahamy for the Plaintiff, iii 
support of the Motion, urged against the/ Order of the 
1st of November, first, that the Six Clerk’s Certificate was 
not produced at the Time of making the Motion ; 2dly, 
that the Existence of the Injunction took this Case oufof 
the general Buie; being in the Nature of a decretal 
Order; Sdly, the Merits; contending, tiierefore, that the 
Cause should be restored on Payment of Costs, as .in 
Jackson v. Pownal {a). 

Mr. Treslove, for the Defendant, resisted the Applica¬ 
tion ; observing, that The Attornfiy-^General v. Finch (6), 
Nayler v. Taylor [c), and other late Cases, had decided, 
that it is not necessary to have die Six Clerk’s Certificate 
on making the Motion; that it is sufficient, if produced to 
the Register, wlien the Order is to be drawn up; that 
Notice of the Motion to dismiss th4 Bill is not necessary ; 
and that the Injunction makes no Difference. 

(c) \QVes, 204. Note (a), i6 Ves. 20a, and 

(6) 1 Fes. & Beam, 368. Futkr v. fVilHs, tmte, 1. 

See the References in the (c) 16 Ves. 137. 

The 
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The XfOrdfCHANCELLOB.’ 

I made very considerable Inquiry as to the Practice, 
before I decided the Case of The Attorney-General v„ 

Finch; and take it to be now settled as a Rule, that, if 

• 

the Certificate, when carried to the Register, proves, that 
the Defendant was entitled to it, when he moved to dis> 
miss the Bill, that is sufficient; and the Production of 
the Certificate, when the Motion is made, is not neces¬ 
sary. The Court in making the Order without that Pro¬ 
duction proceeds upon this Reason, that the Records of 
the Court are supposed to be present. 

Upon the other Points I certainly retain the Opinion I 
expressed in The Attorney-General v. Finch, and other- 
Cases, that this Courtesy among the Clerks in Court is 
cot a wholesome Practice; and for this Reason, that, 
when a Subject is brought here, and kept three Terms (a) 
after he has put in his Answer to the Complaint aliedged 
against him, it is quite long enough; and, if the Plaintiff 
will not then proceed, the Court ought to relieve the De¬ 
fendant by dismissing him. 


With respect to the Injuncdon, the Practice of this 
Court is to<grant Injunctions sometimes until farther Order, 


(a) In Lord Bacon’s Time, 
if FlaintiiF proceeded not, a 
Bill might be dismissed, one 
whole Term after Answer 
having elapsed. (Ord. Ch. 
1}. Mr. Beant,%d.). In 
Tothitl's Time, if Plaintiff re¬ 
plied not the second Term 
aftea Answer, the Bill was 
to be dbmissed. Toth, (Pro¬ 


ceed.). 15. The Act of 4 Ann. 
c. l6, s. 23f giving full Costs 
to a Defendant dismissing 
Plaintiff’s Bill for want of 
Prosecution, seems to have 
induced the Court to indulge 
the l^aintiff until the End of 
the third Term. Pract. Reg. 
(Ed. by Mr. Wyatt) 375 , 


1814. 

XXat 

r. 

Smbb. 


sometimes 
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1S14. 

Day 

V, 

Snbb. 


sometimes until Answer, and sometimes until the Hear¬ 
ing; but never before Hearing does this Court grant a 
per{>etual Injunction (1). I think therefore, the Injunction 
makes no OilFerence; and in strict Practice the Order for 
Dismissal ought to stand. 

The Bill was retained on Payment of the Costs of Dis¬ 
mission, and of this Application. 

(1) Cause shewn against prevents the Bill being dis- 
dissolving an Injunction is missed. Earl of Wartvick v. 
not such a Proceeding as Duke of 1 Cox. 11J, 


1814, 

Dec. 7. WADE V. BROUGHTON. 


Comparison 
of Hand-writ¬ 
ing, though 
lately admitted 
as Evidence, if 
confirmed by 
•the Contents of 
Correspond¬ 
ence, refused 
in the Instance 
of a single Let¬ 
ter for the Pur¬ 
pose of Com¬ 
mitment. 

Affidavit of a 
Bribe, offered 
to a Police Of¬ 
ficer to assist 


U PON a Petition for the Commitment of several Per¬ 
sons, concerned in Uie Marriage of a Ward of the 
Court, the only Proof offered of a Letter was by Com¬ 
parison of Hand-writing. 

Mr. Shadwelli in support of the Petition : Mr. Leach 
and Mr. Wray against it. 

The Lord Chancellor. 

Comparison of Hand-writing was once thought suffi¬ 
cient, where there had not been Correspondence: but that 
is gone by (a). Where there has been Correspondence 

(a) See 8 Ves. 475, Eagletonv. Coventry. Peak. Evid, 

110 , 111 . 


in obtaining 

Possession of a Ward of the Court, ordered to be laid before the Attor-. 


ney-Genertd. 

Marriage of a Ward of the Court under gross Circumstances puf 
nishable, beyond Coqimitment, by Indictment, as a Conspiracy. 

*>y 
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by Letters, the Contents of which are such as to render it 
probable that they vi ere receive^f perhaps, impossible to 
suppose the contrary, that Course of Correspondence will 
do; and that has grown up in modern Times: but the 
Comparison of a single Letter will never do for Commit¬ 
ment The regular Evidence dierefore of a Person, who 
has seen the Party write, must be obtained. 


1814. 

Waiwb 

V. 

Broughton. 


This Case presents one Circumstance of ,a very serious 
Nature: an Affidavit, that a Police Officer was offered 
either by this young Gendeman, or by some Person on his 
Behalf, J^^IOOO to assist him in obtaining Possession of 
this young Lady. I shall direct that Affidavit to be laid 
before the Atlorney-GeneraL The Endeavour to bribe a The Endea- 
Man to commit an Offence is itself a very serious Offence; vour to bribe a 
and, if the Charge in this Affidavit is true, the Person, Man to commit 

who made that Offer, may not be aware of his Danger. Offence is 

itself a very se- 

I wish it farther to be generally understood, that in a Offence. 
Case such as this is represented to be by the Affidavits, a 
young Man without any previous Acquaintance, in the 
Course of a few Days marrying this young Lady, only 
seventeen, with a Fortune of <£5000, abetted in that Act 
by Sei vants, and other Persons of a much higher Situation, 
those, who engage in such a Conspiracy to steal the 
Person of a Lady for the Sake of her Fortune, will find 
themselves much mistaken in conceiving, they .are not 
within the Reach of any other Punishment than Commit¬ 
ment (1). It should be known, that by Indictment, di¬ 
rected by this Court, Persons engaging in a Conspiracy 
for such a Species of Robbery will be liable to suffer a 
Punishment, whic^ to a Gentleman will be more dreadful 
than Transportation or Death {u). 

(a) Millctt V. RomCt 7 Vts, 419. 

(1) AntCf BaU v, Couttf, Vol. 1. 2(}2. 

HARRISONS 



CASES IN CHANCEEY. 




1814 , 

9. HARRISON'b Case. 


Commisiion 
of Bankruptcy 
ordered to be 
opened near 
four Months 
after its Date; 
the Delay aris¬ 
ing from the 
Bankrupt, no( 
the petitioning 
Creditor. 


A COMMISSION of Bankruptcy, dated on the 11th 
of August j being produced to the Commissioner# 
on this Day, to be opened, they refused to proceed upon 
it without the special Order of the Loud Chancellor, 

Mr. Montague applied to the Lord Chancellor for the 
Order. 

The Lord Chancellor made the Order; taking the 
Distinction, that, where the Delay was occasioned by the 
Bankrupt himself, the Commissioners may proceed: not 
where it is occasioned by the petitioning Creditor (a). 


The Commission proceeded accordingly. 

(a) Lx Relatione. 


1614, 

Dec. 12. PLENDERLEATH v. FRASER. 


Taxation of a 
Solicitor's Bill 
refused after a 
Security given, 
Pa3rment and 
Acquiescence: 
some Charges, 
though impro¬ 
per, not being 
to gross as to 
amount to 
Fraud. 


U PON a Motion for a Reference to tax a Bill of 
Costs, the Affidavits in support of -the Motion, 
alledging Overcharges, stated, that the Solicitor, being in 
Fehruaty, 1809, employed by the PlaintiflT, in 1811 de¬ 
livered a Bill, amounting to £46i}; for which the Plaintiff 
gave his Bond. Afterwards another Bill was delivered, 
amounting to <£130; which by Taxation was reduced. 
An Action was commeqced on the Bond, and it was 
paid. 

The 
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The Affidavits in opposition to the Motion, stated, that 
the Bill, amounting to ,£480:15s: lOd. was delivered on 
the 7th of Decemberf 1811; and abovse a Month after¬ 
wards the Plaintiff gave bis Acceptance for .,£200 on ac¬ 
count. That Bill, not being paid, was taken tip by the 
Solicitor ; and the Plaintiff gave his Bond, dated tiie 15th 
of Februaryy 1812, for £490 and Interest. The Bond 
was' assigned; an Action brought on it; and the Money 
was paid under a Judgment upon a Verdict. 

Mr. Leachy in support of the Motion. 

Sir Samuel Romilly, Mr. ffart, and Mr. Barber, for 
the Solicitor, contended that this Case fell within Lang- 
staffe V. Ijaylor (a), and Cooke v. Settree (b). 

The Lord Chancellor. 

As this is an important Application to Clients and Soli¬ 
citors, I have- taken some Pains to look into the Princi¬ 
ples. It seems to be settled, as general Doctrine, that, 
where a Client in the Progress of a Cause has given a 
Bond to hj^ Solicitor, that Bond will be suffered to stand 
as a Security only for what may be found justly due to 
him on the Taxation of his Bill; and it seems to be 
equally settled, that where. Payment having been made of 
a Solicitor’s Bill, it has long been acquiesced in, the Court 
will not direct Taxation, unless very gross Charges are 
distinctly pointed out. 

The Question is, whether the Circumstances of this 
Case bring it up to that; constituting Charges so gross, as 
upon the H ead of Fraud to induce the Cpurt to order Tax¬ 
ation. There are certainly in this Bill many Charges, that 

{a) 14 Ves» 262. (b) 1 Ves & Beam. 126. 

would 


1814. 

Plbndbr- 

LBATB 

V. 

Fraser. 


Generally a 
Bond, taken by 
a Solicitor from 
the Client in 
the Progress of 
a Cause, sub¬ 
ject to Taxa¬ 
tion. 

Solicitor's 
Bill not taxed 
after Pa 3 rmcnt 
and long Ac¬ 
quiescence, un¬ 
less very gross 
Charges dis¬ 
tinctly pointed 
out. 
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1814. 


Plsnobr- 

LXATH 


V. 

'Frasbr. 


would be distUowed on Taxation, though not grossly 
fraudulent; and there may be Charges, morally speakkigy 
very proper for the Client to pay, which the Master, re¬ 
gulating his Judgment by the Rules of the Court, cannot' 
allow; as in die Instance of. three Counsel employed on a 
a Motion the Master probably would not attow for more 
than two. 


Here a Bond was given by the Client; an Action 
brought on it; a Verdict obtained; and Judgment ent^d 
up. In the Course of all these Proceedings the Plaintiff 
never made an Application to have the Bill taxed. A 
Party, who will thus acquiesce, and neglect repeated 
Opportunities, has no Right to complain. 1 concur in 
Lord Hardwtcke*s Doctrine (a), in Walmesley v. Booth } 
and, not thinking the Charges in this Instance, though in 
some respects improper, so gross as to amount to Fraud, 
shall refuse this Motion, though under the Circumstances 
without Costs. 

(a) 2 Atk. 25. 


1814, 

J'"'*DYOTT V. ANDERTON. 

Dec. ip. 

Examination 'V’^TNDER a Decree for an Account of the personal 
of Defendants, Estate of a Testator with the usual Directions for 

Executors, to Examination of the Parties, the joint Examinations of 
Interrogate- the Defendants Anderton and Youngf two Co-Executors, 
ries, exhibited 

by the Plaintiff, a Co-Executor, under a Decree to account, taken by 
Commission and returned to the Six Clerk’s Office, being for the Benefit 
of all Parties, the other Defendants, Creditors and Legatees, entitled to 
the Benefit of it, and to take Copies. 


with 
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widi the Pbifitiff, was taken upon InterrogatorieSj exhi> 
hked by the Plaintiff; and the Examination, being taken 
by ComniissiuD, was returned to die Six Clerk's Office {a) j 
and received by the Plaintiff's Clerk in Court; one Clerk 
in Court anjl Solicitor being concerned for the Plaintiff 
and tho^ two Defendants. The Applicationof the Clerk in 
•Court on Behalf of another Defendant, an Annuitant, for 
the Examination, in order to make a Copy, being refused 
by the Plaintiff's Clerk in Court, a Motion was made, that 
the Clerk in Court for the Plaintiff and for the Defendants 
Anderton and Young may be ordered to deliver to the 
Clerk ill Court for the other Defendants the joint and 
several Answers and Examinations of the Defendants 
Anderton and Young, sworn on the 25th of April, 1814y 
to Interrogatories exhibited before the Master pursuant 
to the Decree; and that the Plaintiff may be ordered to 
pay the Costs of the Application. 


Idl4. 

DyoTT 

Andebton. 


Mr. Hart, in support of the Motiou. 


Sir Samuel Romil/j/, for the Plaintiff, contended, that 
the regular Course was an Application for an Office 
Copy; but the Defendants had no Right to the oiiginal 
Examination. 


The Lord Chancellor. 

A Doubt has long prevailed, whether either a Solicitor Practice for 

one Solicitor 

(a) See 3 Ves. 607 . Par- the Note 240, referring to and Clerk in 

kinson v. Ingram. The Coni- other Orders, and the Obser- Court to be 

mission ought to be returned vatiotis in Turner*s Chanc. concerned for 

to die Six Clerk. See the Prac, Vol. II. 728 , upon the Parties ad- 

General Order, 18th June, mischievous Consequences of 

1668 . Ord. in Chan. Ed. the Disregard of those Or- 
. « .Ik Chan- 

by Mr. Beames, 230; and ders,"^ 

Bjeason of the Practice, to prevent the Interposition of each Creditor 
or Legatee; for which the Leave of the Court is necessary, 

Vcb. Ill* N or 
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1814. 

Dyott 

V, 

Ahdehtok. 


Dec. 19 . 


or a Clerk in Court ought to be concerned for all Parties; 
and many Instances have occurred of great Abuse arising 
from it; yet it has not been thought convenient upon the 
whole to put an End to that Practice. 1 adopt these Pre¬ 
cedents more out of Deference to that Opinion than upon 
my own Judgment; being satisfied, that a General Rule, 
that neither a Solicitor, by himself or his Partner, nor a ' 
Clerk in Court, should be employed on both Sides, would 
be extremely beneficial. The Practice has prevailed 
upon this Reason; that it would tear the Estate to Pieces, 
if every Creditor and Legatee was to be considered a 
Party, so as to be entitled to Costs; and the Practice is, 
not that every Creditor or Legatee may interpose hinlself, 
but that he shall have the Leave of the Court to get what 
is called the Carriage of the Cause. 

Upon the Right of these Parties to call upon the 
PlaintiiTs Clerk in Court to put the original Examination 
into the Hands of their Clerk in Court the Practice of 
tlie Six Clerk*s Office must be ascertained. 


The Lord Chancelloh. 

This is a Motion, that the PlaintifTs Clerk in Court 
may be ordered to deliver to the Clerk in Court for some 
of the Defendants the joint Examination of other De¬ 
fendants before the Master, taken under a Decree. The 
Fact, though it does not appear, is, that the Interogato- 
ries, under which this Examination was taken, w'ere filed 
by the Plaintiff; and the Point, made by the PlaintifiTs 
Clerk in Court, is, that, the Interrogatories being filed by 
him, the Examination, taken under those Interrogatories, 
is put into his Hands; and the other Defendants have no 
Right to have that Examination out of his Hands, or a 
Copy of it, for the Purpose of prosecuting the farther 
Objects of this Suit; and the Questioh is, whether, the 

Examination 
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Examination being put into his Hands on Behalf of the 1814* 
Person exhibiting the Interrogatories, any other Person Dyott 
can have the Benefit of the Examination, taken under v. 

them. It is,very singular, if that cannot be ; as in many Andbrtoic. 
Cases, the Plaintiff having obtained a Decree, ail the 
Defendants become Actors: jn this Case, for Instance, 
under a Bill, tiled by an Executor for the Purpose of 
administering the Assets, every Person having an Interest 
in the Property, particularly such an Interest as the Per¬ 
sons, on whose Bthulf the Motion is made; who are 
entitled to Sums of Money, .£1500 each, to be carried to 
the respective Account of each Painily, and settled. In 
such a Case, the Plaintiff exhibiting Interrogatories for 
the Examination of these Defendants with the express 
Purpose of establishing a Charge, that will enable him to 
procure Payment of the Debts, and the Legacies of those 
very Persons, whom he has brought here for that Pur¬ 
pose ; but having obtained that Examination, refusing to 
proceed to the Effect and for the Purpose, for which he 
exhibited the Interrogatories, it is very extraordinary, if 
the iVactice requires, tliat the Parties, for whose Benefit 
those Interrogatories were exhibited, shall not have the 
Benefit of those Interrogatories. 

In this particular Case therefore there is no Difficulty, 
for this manifest Reason; that the Master has considered 
these Defendants as Actors; and this is an Examination, 
which has been pursued in the Master’s Office for the 
Benefit of these very Defendants. The Examination, 
though put ill upon Interrogatories exhibited by one 
Party, being for the Benefit of all, I think, they have a 
Right to the Benefit of it: but tliere has been so much 
Difificulty upon the Practice, that the Costs must be given, 
not against any one personally, but out of the Estate. 

N 2 BEAUMONT 
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1814. 

Dec. ig. 

society for 
Belief in Sick- 
Bess, &c. by 
Means of a 
Funcf raised by 
Subscription of 
the Members, 
considered 
merely as a 
Partnership, 
having no Cor¬ 
porate Cha¬ 
racter. In a 
Suit therefore 
against the 
Trustees by 
some Members 
for an Ac¬ 
count, alledg¬ 
ing a Dissolu¬ 
tion contrary 
to the Articles, 
all other Mem¬ 
bers must be 
Parties. 


BEAUMONT v. MEREDITH. 

T he Bill filed by some Members of a Society, called 
the “ Benevolent U<iion Society,” stated its Esta¬ 
blishment in 1797 , for the Relief of the Mehibers id case 
of Sickness, and for other benevolent Purposes; that the 
Fund, formed by Subscriptions of the Members for the 
Benefit of the Society, in May, 1811, amounted to 
,£1150, 3 per Cent. Stock, standing in the Names of 
Trustees; setting forth the Articles, limiting the Society 
to sixty-one Members, among other Regulations declar¬ 
ing, tfiat the Society should pever be dissolved so long as 
seven Members would support the same. The Bill, 
alledging, that the Stock, now belonging to the Society, 
amounts to .£1333: Ss, 5per Cents, standing in the Names 
of the six Defendants, Members of the Society, and Trus¬ 
tees under the Articles, who had in breach of the Articles 
sold out Part, and proceeded to dissolve the Society, 
prayed an Account and Injunction; and that the Defend¬ 
ants may be decreed to replace the Stock. 

Five of the Defendants by their Answer stated, that 
they had retained Sums specified as their Shares of the 
Trust Funds according to the Division made on the Dis¬ 
solution of the Society. All the other Members, except 
the Plaintiffs, had received their Shares, and the Plaintiffs* 
Shares were in Court. 


A Motion, that the five Defendants may be ordered to 
pay into the Bank, in Trust in the Cause, the Sums ad¬ 
mitted by tlieir Answer to be retained by them, having 
been refused by the Vice-Chancelior, was repeated before 
the hard Chancellor. 

Mr. 
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Mr. Hart, and Mr. Wakejield, in support of the Mo¬ 
tion. 

Mr. Phillimore, for the Defendants. 

The Lord Chancellob. 

This Society can be considered in this Court only as a 
Partnership; and neither has, nor can ^ave a Corporate 
Character. The Bill is therefore to be considered merely 
as insisting, that the Partnership, which is asserted to have 
existed, shall be considered as continuing to exist; and 
therefore that these Sums are to be brought into Court; 
though throughout the Pleadings this Society is treated 
as having much more of a Corporate Character than can 
belong to them. 

Of the only two Cases I remember of this Sort, com¬ 
ing to a Hearing, the Fate was this: Lord Thurlow in one 
Instance (^/), and 1 in the other (6), discovered, that the 
Society existed upon Principles, which with reference to 
the Amount of the Number of Subscribers and the Na¬ 
ture of the Subscriptions made the whole a Bubble; and 
the only Relief therefore, that could be administered, was 
by dissolving the Society, and giving to each Member a 
Proportion of the Sums, subscribed for Purposes, which 
from the Nature and Object of the Society could not 
possibly be answered. 

Among the Provisions of these Articles is this material 
one; that the Society should never be dissolved so long 
as seven Members would support the same. 

If the Title of the Plaintiffs is clearly admitted, and a 

(a) Buckley V, Cater, Btat-- (6) Pearce v. Piper, If 

ed If Vet, IS, Vet, 1. 

N S clear 


m 

1814. 

Beaumont 

V. 

Mebbdith. 



Cases in chancery. 

1814. clear Breach of Trust is admitted, the Court will ittter- 
BzAimoNT Motion, ill the first Instance; but for such Inter- 

position the Case must be clear; and is it upon this Re*- 
MsRESiTHt clear, that the Plaintiffs must have a tlecfee at the 

Hearing ? These Defendapts are in the same Situation as 
the other forty-seven, who have'got their Shares: whether 
properly or not, depends upon the Clause 1 have read; 
but what is the Result of that Clause this Record does 
hot say. A Trustee, as a Member of the Society, has as 
much Right to withdraw from the Society as any one else; 
and tc take his own Proportion of the Fund, if it can be 
distributed. It is said, the Circumstance of being aTrustee 
may distinguish the Case; and, I agree, it may. If the 
Articles provide, that all the Members shall remain, and, 
either positively or negatively, that no Member seceding 
shall have a Proportion of the Fund, the Effect may be, 
that the Trustee shall restore the Fund, to be distributed 
among the few Members remaining; if that is the true 
Construction of these Articles. The Case however, as it 
now appears, is not that, but the Case of Plaintiffs, suing 
on Behalf of themselves and all the other Members; and 
the Plaintiffs, so suing, have no Right to come against 
these Defendants without bringing in the other forty- 
seven ; who must be brought here upon the same Ground 
as these Defendants. 

Therefore witliout more of Averment and Admission I 
cannot order these Sums of Money to be brought into 
Court. 


TAe Jiord Chancellor refused to give Costs; and 
observed, that he did not allude to Friendly Societies in 
general; but the Objects of such Societies as these are 
of a Nature that no Court of Justice could execute. 

DOBBYN’s 
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DOBRYN’s Casb. 


.1814,. 


A rticles of the Peace were exhibited by a mar- Order for Se- 
ried Woman against her Husband; stating personal curity under a 
ill Usage of a very aggravated Nature. Writ of Supplim 

. caxni on Arti- 

The Lady appeared in Court; and, being sworn by the cles by a Wife 
Register, who read the Articles to her, was examined by her 

the Lord Chancellor as to the Truth of them. Husband. 


Mr. Bligh moved for the Writ of Supplicavii; and 
upon a Suggestion of the Circumstances of the Hu8band^ 
required Security from him in <£l000, with two Sureties 
in £500 each; citing HeyrUe Case (a). 

The Lord Chancellor made the Order for the Writ 
to issue, as prayed. 

(a) Ante^ Vol. ll. 182. 


HILL c. HILL. 


1814, 
Rolls. 
Teh. 3. r. 


JEREMIAH Hill by his Will, dated the 2d of August, 
1809, after giving different Legacies, proceeded as 
follows: 


Interest from 
Testator's 
Death upon 
Legacies to his 


Grandchildren by Implication: the Object being a Provision and Main¬ 
tenance for the Legatees, described as Infant Orphans, and some of 
them illegitimate. 


N4 


" I give 
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1814. 

Hili:. 

V. 

HiL£. 


** I give and bequeath unto Mary Ann Hiilf Matilda 
** Lydia Hill, Edward Jeremiah Hill, and Penelope, 
“ the four legitimate Children of my late Son Thomas 
“ Hill, di-ceased, by Ann flill, late his Wife, now his 
** 'Widow, ^8000 each, and to Thomas Hill, the eldest 
ille.itiiiiale Child of * my* said deceased Son, <£10,000, 
** and to Chari, s Hill, the other illegitimate Child of my 
'' said deceased Sun, <£ 6000 , the same Legacies or Sums 
to be considered as vested Interests in all of tlie said six 
Children respectively on tlieir attaining respectively the 
** age of twenty>one Years or dying under that Age, and 
** leaving issue of their respective Bodies la \^ fully begot* 
** ten; and it is niy S\ ill, that in the mean Time and until 
** they shall attain" respectivelx as afoiesaid, their said re- 
** spective Legacies shall be paid into the Hands of fTt/- 
** liam Tanner, of Bristol, Gentleman, and William 
Perry, of the same City, Wine-Merchant, their £xe- 
cutors or Administrators, as Trustees for the said .Chil* 
** dren, and shall be by them laid out in the Government 
** Stocks or Funds, or in such other public or private 
** real or personal Securities, as they shall think proper, 
** and the Interest, Dividends, and Profits, of such respec- 
** Uve Legacies shall be by them applied in the Mainte- 
** nance and Education of the said respective C'hildren of 
my said deceased Son, or in their placing out and Ad- 
“ vancement in the World, or otherwise be accumulated 
** for their Benefit at the Discretion of iny said Trustees; 
** and in case any or either of the said siN Children of my 
said deceased Son shall happen to die under the Age 
** of twenty-one Years and without leaving Issue of their 
** respective Bodies, lawfully begotten, then it is my Will, 
“ that, the Legacy or Legacies of such Child or Children 
so dying, with the unapplied Interest thereof, if any, 
shall from Time to Time, and as often as it shall happen, 
" go to and be divided amongst the Survivors or Survivor 
** or others or other of the said six Children^ to be vested 

"in 
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^ in them respectively upon their attaining their said 
'' respective Ages of twenty-one Years or dying under 
** that Age and leaving lawful Issue as aforesaid; but in 
** case all of them sliall die under that Age without leav- 
" ing lawful Issue as aforesaid/’ then he gave and be¬ 
queathed over the said several Legacies or Bequests so 
given to diem ns aforesaid, together with the unapplied 
Interest thereof, if any; and he declai’ed his Will, that 
the said Trustees, their Executors and Administrators, 
^ali and may from Time to Time, during the Minorittes of 
the said four Children of his Son Thomas HUlt deceased, 
pay or advance to their Mother Ann Hill the Interest, 
Dividends, and Produce, of their respective Liegacies or 
Bequests hereinbefore given to them as aforesaid, or so 
much thereof as they shall thiak proper to be by her the 
said Ann Hill laid out in the Maintenance and Education 
of her said four Children respectively at her Discreticm; 
and her Receipt, &c. shall be sufficient Discharge, &c. 

Tlie Bill, hied on Behalf of the six Infant Children of 
Thomas alledging, that upon the Death of their late 
Father, who died insolvent, the Testator, their Grand¬ 
father, took upon himsdf their Care and Maintenance, 
prayed Payment of their Legacies, with Interest from the 
Death of the Testator. 

The Answer of the Executors submitted, that Tanner 
and Perri/, oti Behalf of the Plaintiffs, were only entitled 
to Payment of their Legacies at the End of twelve Calen¬ 
dar Months from the Death of the Testator, and to Itt- 
terest to be computed from the Expiration of that Time. 

Sir Samuel Ramillt/f and Mr. Bell, for the Plaintiffs. 

These Legacies are given to the Orphan Children of 
the Testator's Son, who died Insolvent, two of them de¬ 
scribed 
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scribed as illegitimate, and therefore to be presumed with* 
out a Provision, fm* their immediate Support. The Ex¬ 
ception, in favor of a Child, to the general Rule, that a 
Legacy carries Interest only from the End of a Year after 
the Testator’s Death, upon the moral Obligation of a 
Parent to support his Child, has not been extended to 
Grandchildren, or illegitimate Children (a ); but, where 
the Testator has placed himself in loco Parentis^ of 
which this Will affords the strongest Evidence, the Infe¬ 
rence is, that he intended Interest to commence immedi¬ 
ately ; though the Legatee may be his illegitimate Child, 
or Grandchild : BcckJ'ord v. Tobin (6) ; the Reasoning of 
which Case- applies strongly: Lord Hardzcicke consi¬ 
dering, that without this Construction the Child, if he 
died within the Year, would have no Maintenance, and 
whoever had maintained him would have lost his Money. 
In Acherley v. Wheeler (c) also the Court collected the 
Intention to give Interest from the Circumstances, where 
it was not expressed (1). 

Mr. Hart, and Mr. Wetkerell, for the Defendants, the 
Executors. 


Tliis cannot be distinguished from the common Case of 
a Legacy payable indefinitely ; no Time being fixed for 
that Purpose. In Beckjord v. Tobin the Trust, to be 
executed, commencing at the Moment of the Testator’s 
Death, required Funds immediately productive. These 
Legacies are given to the Children; and Trustees are in¬ 
terposed merely to receive the Legacies for them, as 
Infants, who could not personally receive them. The 
Discretion, with which the Trustees are invested, as to 

(a) Crickett v. Dolby, 3 (b) 1 Ves. 308. 

Vee. 10. (c)* 1 P. TViU. 783. 

(l) See Lord Redeidale*e Vernon, l Sch, & 
Observations on Acherky v. 

Maintenance, 
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Maintenance, indicates, tliat the Testator thought the Le- 1814. 

gatees had other Sources of Support. The Trustees HiLli 

have no Trust to execute until Payment of the Legacies; ^ 

vrhich can be claimed only at the End of the Year. 


Sir Samuel Romilly, in Reply. 


The Case of Beckford v. Tobin, which has never been 
shaken, is expressly recognised in howndes v. Lowndes (a); 
and distinguished. The Support of these Children appears 
to be the primary Object of the Testator; who, contem¬ 
plating the Possibility of their acquiring future Fortunes, 
might very naturally provide for such an Event, still con¬ 
sidering himself in loco Parentis. 

The Master u/ the Rolls said, there was no solid 
Distinction between this Case and Beckford v. Tobin; 
and therefore the Interest must be calculated from the 
Testator’s Death (1). 

(«) 15 Ves. 301. 


(1) See Ellis v. Ellis, \ mentioned by Lord Redes- 
Sch. & LeJ. 1, and the Cases daU in his Judgment. 


WESTERN v. RUSSELL. 


1814. 
Rolls. 
Acwj. 10 .14. 
21 . 


T he Object of this Suit was to obtain the specific Contract for 

Performance of a Contract to purchase an Estate, Land within the 

and a Conveyance from the Heir of William Russell, the ®*^®*'* frauds 

(s. 4 .) by a 

Letter, signed by the Vendor, combined with his Proposal by a Note 
in the third Person, specifying the Price. 

Inadequacy of Consideration no Ground for resisting the Execution 
. of a Contract to sell; the Vendor not being under any Incapacity, De¬ 
ficiency of Judgment, or led by Accident or Design into a Misappre¬ 
hension of the Value. 

Defect of Title to a considerable Part of the Estate, though a good 
Objection by the Purchaser to a specific Performance, not by the 
Vendor. 


Vendor, 
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Vondor. The Bill stated, dijat Russeli in the Course of a 
Treaty with the Plaintiff, Harvey^ informed him, that the 
Plaintiff Western must have the 6rst Offer; and accord¬ 
ingly sent Webern by Harvey a Note in the following 
Words: 


** Mr. Russell presents his Compliments to Mr. Western ; ‘ 
begs leave to inform him, Mr. Harvey of Freering has 
“ applied to him for the Purchase of the Watering Farm 
«* at Kelvedon,'for which Mr. Russell is to receive .£4700: 

but, if Mr. Western chooses to have the Farm at the 
** Price mentioned, Mr. Harvey will decline the Purchase 
“ in his Favour. July 5, 1809.” 

The Bill farther stated, that Western, having by a Letter 
to Russell accepted the Terms, received from him the 
following Letter: 

** July 11. Dear Sir, I have just received yours; and 
am glad you have determined to purchase the Watering 
** Farm, as I think it will be an Accommodation to you. 

1 fear you will find but little Timber upon the Estate; 

** whatever there may be is at your Service included in 
** the Purchase Money. I have written to Mr. BouU 
ton ; who will confer with Mr. Jrnoid respecdng 
" the Tide; and 1 will write to Mr. Harvey to inform 
him you have agreed to purchase the Estate. I remain, 

'* He, WHlidfu Rmsell.** 

Russell died a Year and a Half afterwards. The al- 
ledged Letter of the Plaintiff, accepting the Proposal, jiot 
beiog proved, the Defence was the Statute of Frauds, In¬ 
adequacy of Consideration, and the Defendant’s Inability 
to make a Title to a considerable Part of the Estate. 


Sir 
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Sir Samuel RomiUiff and Mr. Benyorif for the PlaintifFs, 
contended, that this was a clear Case for a specific Per> 
formance upon the Letters, forming an Agreement ac* 
cepted. 

Mr. L^achf Mr. Be//, and*Mr. Btdler, for die De- 
fendant* 

Here is no Evidence in Writing of the Plaintiff’s Ac¬ 
ceptance' of the Proposal to sell: the Letter, by which, as 
is alledged, the Pia'nuff signified his Acceptance, not be¬ 
ing produced: but, admitting such a Letter, it could not, 
combined with a mere Note in the third Person, form an 
Agreement signed within the Statute of Frauds (a); and 
the subsequent Letter, the only Paper signed by Russell, 
has no Reference to his preceding Note. 

Taking tlicse Papers however to form an Agreement 
conformable to the Statute, there are other Objections to 
a specific Performance : 1 st, That a Title cannot be made 
to a considerable Part of the Estate; 2dly, The gross In¬ 
adequacy of the Consideration. There is no Decision, 
that a Contract to sell for a tenth Part of the Value shdl 
be enforced here; though a Court of Law cannot meddle 
with fuch Considerations; and the Case of MorilocJt v. 
Buller ih) contains much Ai^ument against such an Es:en> 
cise of this Jurisdiction. Can a Court of Equity, pro¬ 
fessing upon conscientious Grounds to relieve against the 
Defect of the legal Remedy, aid a Man in an Attempt by 
taking Advantage of Ignorance to obtain an Estate for a 
ten|h Part of its Value / 

Sir Samuel Romillyt in Reply, 

{a) Stat. 29 Ch, 2. c. 3. 175, and the References. 
Morrison v. Tumour, 18 Ves, (6) iO Fes, 292. 

Merc 
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1814. Mere Inadequacy of Price, if it had been proved, ia 

Westerh Ground for refusing a specific Performance. It wajs 
V, much pressed certainly in Mortlock v. Butler; but the Ar* 

Rosseli,. gumeiit received no Coiiiitenance from the Lord Chan- 

' cellar i who decided the Case upon a very different 

Ground, with j>erhaps some Refinement; and in White 
V. Damon (a) the same Lord Chancellor decided, that, 
, Inadequacy alone is no Reason whatever against executing 

a Contract. 

The Objection upon the Statute, t(;at the last Letter is 
not sufficiently connected with the two former, means, I 
presume, that the Price does nut appear upon the last: 
but in these Cases all the Letters are to be taken together 
as the component Parts of an entire Agreement The 
Court is required, as a Jury, to say, whether this Letter, 
does or does not, refer to the others; and upon that, as a 
Conclusion of Fact, there can be no Doubt. The Accept* 
ance is in Writing, as well as the Proposal*: but it is only 
necessar}' to shew an Agreement in Writing, binding the 
Party to sell; an Agreement by the Party to be charged; 
and that is done by producing this Letter of the 11 th of 
Jultf; which, being signed, removes the Objection from 
the Form of the Note in the third Person (^). 

Tiie third Objection, that the Court will not decree the 
specific Performance of a Contract, which cannot be exe¬ 
cuted on the other Side, from a Defect of Title as to a 
material Part, though a good Objection by the Purchaser, 
cannot be raised by the Vendor; whose Heir is required 
to convey all, that his Ancestor contracted to sell. 

(o) 7 Vet, 30. (fi) Morrison v. Tumour, 

18 Ves. 175. 


The 
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The Master of the Rolls. 

As it is of great Consequence to preserve an Unifor- 
mity of Decision upon the Statute of Frauds, 1 shall con¬ 
sider, how far these Letters can be said in Conformity to 
the Cases, that have been decided, to constitute an Agree¬ 
ment, 


The Master of the Rolls. 

Tlie first Question in this Cause, and the only one, on 
which any Doubt can be entertained, is, whether the Let¬ 
ter of the 11th of July from Russell can be coupled 
with the Proposal to him of the 3tli; so as to enable 
the Court to say, it was upon the Terms contained in 
such Proposal that Russell agreed to sell the Estate. I 
think, his Letter plainly implies, that he had offered to sell 
upon some Terms, in which he understood the Plaintiff to 
have acquiesced; for it is evidently not an Assent to any 
Terms then first proposed to him. It begins, thus: 

** I am glad, you have determined to purchase the IFo- 
“ tering Farmand concludes, I will write to Mr. 
** Harvey to inform him you have agreed to purchase die 
** Estate.” 


Determination and Agreement upon the Part of the 
Plaintiff to purchase do seem necessarily to presuppose 
some Proposal to sell; for it would be absurd to speak of 
an original Proposal from the Plaintiff as a Determination 
and Agreement, bringing the Business to such a Close, 
as that it only remained to the Solicitors to confer upon 
the Title. This Letter therefore clearly implies an ante¬ 
cedent Proposal, to which it is an Assent. As to the Na¬ 
ture of the Proposal there is no Controversy. It is in 
tiusseWs Hand writing; and, coupling that with the Let¬ 
ter, they amount to an Agreeipent, signed by the Party 

to 
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to be charged witliiu the 4th Section.of the Statute of 
Frauds. 

A fter the Cases, tliat have been determined (a), 1 should 
hardly be at liberty, notwithstanding the coiisideraUe 
Doubt, thrown upon that i^oint by Lord Redesdale 
to refuse a specific Performance upon the Ground, that 
there no Agi cement signed by the Party, seeking a 
Performance; even if that were the Case here; which it 
is not. Independent of the Admission in the Answer 
there is an Acknowledgment, signed by the Defendant, 
that the Plaintiff’s Letter to him contained an Agree¬ 
ment for the Purchase. Then can ihe Defendant contend, 
that there is no Evidence of the Existence of such an 
Agreement on the Plaintiff’s Part ? 

It is then said, that there is a considerable 'Portion of 
this Estate, to which no Title can be made; and therefore 
there can be no Execution of the Contract. That De¬ 
fence, simply so stated, is quite new in the Mouth of the 
Vendor. It is not necessary* here to determine, whether- 
under any Circumstances of Deterioration to the remain¬ 
ing Property the Vendor can be exempted from the Obli¬ 
gation of conveying that Part, to which a Title Can be 
made: but the Proposition is quite untenable, that, if 
there is a considerable Part, to which no Title can be 
madf^the Vendor is therefore exempted from the Neces¬ 
sity of conveying any Part. 

It is then alledged, that the Estate was sold greatly be¬ 
low its fair Value; and upon that Ground there can be no 
specific Performance. Here again it is unnecessary to 

(a) Huddleston v. Briscoe, v. Davies, 1 Ves. sen. 82. <$«- 
11 Fes. S63. 591 ; and Strat- ton v. Slade, f Ves, 265. 
Jbrd V. Bostcorth, ante, Vol. II, Fowls v. Freeman, g Ves. 351, 
page 341. See also Hatton v. 2 Ball & Beat, 371. 

Qray,1 Ch. Ca. l64. Omn (£) l SicL & Le Fray, 34. 

determine, 
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determine, as a general Question, whether Inadequacy of 
Price might, or might not, be a Ground for refusing Per¬ 
formance (1): the Case before the Court being that of the 
Proprietor of an Estate, not alledgcd to have been under 
any Incapacity, or Deficiency of Judgment, or to have 
been led by Accident or Design into a Misapprehension 
of the Value. On one Side we see a Vendor setting his 
own Price; obtaining it j living a Year and a Half after 
the Completion of the Bargain; and never expressing any 
Dissatisfaction, but accusing the Purchaser of Delay; 
on the other here is the Testimony of one Farmer; who in 
Aprilf 1814, looks over the Estate; and says, that in his 
Judgment that Estate must in 1809 have been worth nearly 
double the Price. The Court would treat Men^s Contracts 
with great Levity, if on such a State of Circumstances it 
should refuse to carry them into Execution. 

As to the Lapse of Time, it is clear, the Parties con¬ 
tinued to treat long after the Expiration of the Period 
first fixed upon, and very near up to RusselPs Death. 
That therefore affords no Ground for refusing the Decree, 
which the Plaintiff prays. 


(1) See Bullock v. Sadlier, 
765 . Cases cited 1 Vern, 
142, Note 1, & 32@, Note 1. 
Mr, Railhbtf's Ed. 8 Ves. 
517» 9 Ves. 246. Burrowes 


v. Lock, 10 Vcs. 470 , Mac 
Glue v. Morgan, 2 Sch. & Lef, 
395 , Note, Ibid. 488. Griffilh 
V, Spratley, Collier v. Brown, 
1 Cox, 383, 426. 
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MUSSON V. MAY. 


Unflcr a Co¬ 
venant to a re-, 
tiring' Partner 
as so^n as con¬ 
veniently could 
be to pay the 
Debts and in¬ 
demnify him 
against them, 
broken by the 
Death of the 
Covenantor, 
leaving Debts 
undischarged, 
those Debts, 
paid by tlie 
other, a Debt 
by Specialty; 
against which 
theAdrainistra- 
tor cannot re¬ 
tain his own 


B y a Deed, dated the ^Oth of April, 1807, dissolving 
the Partnership between the Plaintiff and t/oAit Mayt 
the Plaintiff assigned to May all his Interest in a Lease, 
the Partnership Effects, Stock in Trade, outstanding 
Debts, Sic. in consideration of two Promissory Notes, for 
c^AOO and <£200, payable to the Plaintiff, or his Order, at 
two and four Months after Date: and the Deed contained 
a Covenant, that May, his Executors, &c. shall and will, 
as soon as conveniently may be after the Execution thereof, 
well and truly pay, or cause to be paid, all and every the 
Debts and Sums of Money now due and owing from the 
said Cd-partnership or joint Trade to any Person or Per¬ 
sons w'homsoever, and also shall and will well and truly 
pay the aforesaid Reut, and perform all and singular die 
Covenants, &c. mentioned in the said Lease, ^c.; and 
W'ill indemnify the Plaintiff, his Heirs, &c. of, from, and 
against the said Debts or Sums of Money, the Payment 
of the said Rent, &.c. and all such Covenants, Losses, 
Charges, and Expences, as shall or may be recovered 
against, sustained or expended, or become payable by or 


simple Con- from him or them for or by reason or means of the 
tract Debt; as Non-payment or Non-performance thereof respectively, 
he may a Debt or for or by reason or means of PlaintifFs Name being 
in equal De- made use of in any Action, Suit, &c. relative to any Debts, 
gree. Matters, &c. concerning the said joint Trade in any Man¬ 

ner howsoever; with a Provision for the Plaintiff to re¬ 


enter upon the said assigned Estate and Premises on Non¬ 
payment of the said Sums of <£^400 and .^£200; and an 
Indorsement on the Deed declaring, that, if any Loss 
arises from bad Debts, each Party is to pay a Proportion 
^ of it. 

I May 
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A/^ydied in October, 1807, intestate ; leaving Partnler- 
sliip Debts undischarged. The Plaintiff, being applied to 
by the Creditors, c*alled on the Administrator of May to 
discharge them in pursuance of tlie Covenant; and on his 
Refusal paid, on the 4th of January, 1808, a Debt of 
£35:8s:6d. for Goods sold to the Partnership; and, 
having afterwards paid some other Debts also for Goods 
sold to the Partnership, filed the Bill, claiming to be re¬ 
imbursed, and to have the other Debts of the I’artnership 
paid out of the Assets. 

The Defendant by his Answer claimed to retain out of 
the Assets a Debt of ^400, secured to him by the In¬ 
testate’s Bond in October, 1806, and £ J .50 Money lent to 
the Intestate upon his Note, dated ffic 17th of June, 
1807. 

% 

Sir Samuel Romilly, and Mr. JVintbrop, for the Plain- 
tifiP, argued, that the Plaintiff was at the Death of the In¬ 
testate a specialty Creditor under the Covenant; which 
attached immediately upon the Execution of the Deed; 
and at any 'Time, while a Debt remained undischarged, 
gave a Ri^ht of Action, which could not have been met 
bya Plea of Non Damnijicatus: the Liability constituting 
the Injury. Fin. Ab. Tit. Exec. Q. (a). Cojc v. Jo¬ 
seph {a). 

Mr. Hart, and Mr. Parker, for the Defendant. 

There was no Breach of the Covenant until January, 
1803; nhen the Plaintiff was damnified: at that Time 
the Defendant was justified in retaining his own Debt; 
and tlie Covenant could not be pleaded to an Action even 
for a simple Contract Debt. The clear Result of the 


(a) 5 Term Rep. B, R 30/. 
O 3 


Authorities 
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Authorities is, that, where a Covenant by Way of IikIciii- 
iiity has not been broken in the Life of the Covenantor, 
his Executor, administering tlie Assets among,simple Con¬ 
tract Creditors, cannot be aftected by subsequent Breaches. 
If he pleaded the Covenant, the Plaintiff naight reply, that 
it was not broken; and to an Action upon the Covenant 
the Defendant might plead Plena Administravit before 
Breach. Tol. Ex. («); JElles v. Lambert (/>); Vin. Abr. 
Tit. Exccut. (c); Milks v. Sheffield (rf); Woodcock v. 
Hern (e) ; Plumcr v. Marchant {f) ; and Smith v. Har- 
mon {g). 


The Master of the Roles. 

» 

The first Question is, whether the Plaintiff was a spe¬ 
cialty Creditor of the Intestate at his Death; and it seems 
to me, that the Case of Cox v. Joseph {h) is a decisive 
Authority, that he was. 

The Executor in that Case alledged, not that the 
Party indebted had paid the Bond, but that it became 
due and payabje in the Life of the Testator, was unpaid 
at his Death, and still remained unpaid: therefore upon 
his Death the Bond was forfeited; and so the Court of 
King*s Bench held. Here the Plaintiff and the Intestate 
were jointly indebted as Partners; and the Intestate, hav¬ 
ing a valuable Consideration, covenanted, that he alone 
would pay the joint Debts, and indemnify the Plaintiff 
against them. The Partnership Debts, due in the Testa- 


(а) Page 222. 

(б) Mentioned in Laney 
r. Fairechild, 2 Vern. 101. 
See Went, Off. Ex. 141. 

(c) Title Exec. X. a. 5 
^ PJ. 12, and Margin. 


(d) Cro. Jac. 102. 

(e) Goldtb, 14, PI. 5" 

(/) 3 Burr. 138a 

(g) 6 Mod. 142, Ca. Ip9 
(A) 5 Tenn Rep. 307- 


tor’s 
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tor’s JLife, remained unpaid at his Death: so that the legal 
Liability to pay them fell entirely upon the PlaintiH*. 
Then the Co\ enant was as inudi broken in this Ca«c, as 
the Bond uas forfeited in the other. I'be only Distinction 
iS) that in that Case the Debt was ascertained: in this it 
depended upon an Account to be taken: but it is settled, 
that, if Covenant is broken, though the Damages are 
unliquidated, the Covenantee is a specialty Creditor. 


1814. 

Mussom 

Mi^y. 


The next Consideration is as to the Conscqnence, 
The Defendant, it is admitted, must retain for his Bond 
Debt. It is equally clear, that he cannot retain against the 
Plaiiitiflf for the that being a Debt merely by 

simple Contract. 


The Decree declared the Plaintiff a specialty Creditor 
for the Amount of his Puymeuts; and that the Defendant 
in accouniing for the Assets was to be allowed to retain 
the Sum of .-£1.50 due upon the Note, but not as against 
the specialty Debt. 


WESTERN PIM. 


Rolls. 
1814, 
JVbv. 24. 


T he Bill prayed the specific Performance of an 

. j • • V 1 c Perform- 

Agreement, entered into in the Year 1809, for a ^ 

Lease of a Fann to be granted to the Defendant by the to make a 

Plaintiff for the Term of five, seven, or nine Years; sub- Lease to the 

jeetto be determined by either Party, giving twelve Mouths Defendant die- 

missed : the 

Plaintiff having after Answer given a Notice to quit according to a Pro¬ 
viso for determining the Lease. 

03 


Notice 
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1814* Notice previous to the End of any of the two first Periods. 

After the Answer \\a> put in, no Witnesses having been 
examined, the Plaintiff before MichaeltnuSf 1813, gave 

V* ' 

PiK Notice to the Defendant to quit at Michaelmas, 1814. 

Sir Samuel Romilly, and Mr. Horne, for the Plain¬ 
tiff. 


Tui. /far/, and Mr. ^emhmd, for the Defendant. 

The Mastf.ti of the Rolls on the Ground, that the 
'I'ei in to be granted by the Lease was determined by the 
Notice, dismissed the Bill without Costs. 


Rolls. 

1614, 

Dec.J. 19. 


BIRCH t». WADE. 


Testator ex¬ 
pressing bis 
Will and De- 
sire, that onc- 
third of the 


^OHN Willdon by his Will gave all his Property real 
and personal to Trustees, in Trust to pay certain pe¬ 
cuniary Legacies, his Debts, &c. and then to make the 
most of the Residue; directing the Trustees to pay the 
Interest to his Wife for her Life, and after her Death to 
Principal of his pay one-third of the Interest of the Residue to his Brother 
Estate and £f- Thomas for Life, one other third of such Interest to his 
ihcts.be left Sister Charlotte Birch, and the remaining third to his 
entirely to the Sister MUzaheth Morris; that at the Death of his Sister 
Disposal of his (jharlotte Birch one third of the Principal should be 
Wife among amongst such of her Children as she should th ink 

such of her Re- pj.Qpgf. after the Death oBhis Brother Thomas one- 
lations as riie 

may think proper after the Death of his Sisters, a Trust for her best of 
Kin at the her Death, having made no Disposition. 


third 
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third of die Principal should be paid to his Brother’s Son; 
and concluding thus: 

" It is my Will and Desire, that the other third Part of 

the Principal of my Estate and Effects be left entirely 
** to the Disposal of my dear and loving Wife among such 
'' of her Relations as she may think proper after the 
** Detttb of my aforesaid Sisters.” 

) 

The Wife died without making any Disposition. 

Mr. Leachf Mr. Grimwoody and Mr. Sell, for the 
Plaintiffs, contending, that this was a mere Power to 
make such Disposition among her Relations as she may 
think fit, mentioned Bull v. Vardy (a), and Brown v. 
Higgs {b) distinguishing Harding v. Glynn (c); where it 
was imposed as a Duty. 

Mr. Hart, and Mr. Ronpell, for the Defendants, relied 
upon Harding v. Glynn, as an Aiidiority, that this was a 
Trust for the Relations of the Wife, with a Power of 
Disposition among them. 


The Master of the Rolls. 

After the best Consideration I can give (his Case it 
does not appear to me to differ materially from the Cases 
of Harding v. Glynn and Brown v. Higgs. What the 
Testator wills and desires by this Clause, is, that one-third 
of the Principal of bis Estate and Effects shall be left 

(<z) 1 Ves.jun. 2/0. > peal by the House of Lords, 

(6) 4 Ves. 708. 5 Ves. 4g5, in l8l3. 

8 Ves. 561. Affirmed on Ap- (c) J Atk.46g. MS. ofMr. 

Joddrell, 8 Ves. 57 
O 4 entirely 


1814. 

v-W 

Bitten 

V. 

WAUafE. 


Dec ip. 
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18 U. 

Birch 

V. 

^ADE. 


entirely to the Disposal of his Wife among such of lier 
Relations as she may think proper after the Death of his 
Sisters. It is to be left, not to her Disposal, generally, 
but to her Disposal among a particular Class of Persons; 
leaving it to her to select from that Class such Individuals 
as she shall think proper. We Cannot stop in the Middle 
of the Clause; and say, all, that he willed and desired was, 
that she should have the Disposal of one-third; but that 
it was no Part of his Will and Desire, that her Relations 
should have the Beneiit of that Disposition. 1 think, the 
Intention was, that her Relations, at least such of them as 
she should designate, should have the Benefit of that 
third. He had already made a Disposition in Favor of his 
own Relations ; and given them every Thing he intended 
to give them. According to the Frame of his Will, giving 
Life Interests to different Persons after his Wife's Death, 
he could yiot give any Part of the Capital to her directly: 
but it was not unnatural to substitute her Relations in her 
Place with regard to that Portion of his Property, which 
he did not choose to give to his own; and, I think, that is 
W'hathe meant; leaving it to hfrto designate the Persons 
and the Shares. Then it is the same as Harding v. Glynn; 
and her Relations, living at her Deatli, will be entitled; 
though there was no Selection made by her. 


A Declaration was made accordingly in Favor of such 
Persons as were the next of Kin of fibe Testator's Widow 
at the Time of her Death. 


PROMOTIONS, 
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PROMOTIONS. 1814. 


On the Resignation of Sir James Man^eld 
Sir Vicary GibbSy Lord Chief Baron, was ap¬ 
pointed Chief Justice of the Court of Commcn 
Pleas. 

Sir Alexander Thomsony one of the Barons 
of the Court of Exchequevy was appointed Lord 
Chief Baron. 

Mr. Richards was ^appointed a Baron of the 
Court of Exchequer ; and was knighted. 

Mr. Bosanquet was cabled to the Degree of 
Seijeant at Law. 
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with an Inquiry. Stohoe v. Rob^ 

son, 51 

* 

3. Mortgagee, within the Statutes 

7 Ann, c. 19 , as to Infants, and 4 
Geo. 2. c. 10, as to Lunatics, 
though entitled as Co-executor 
and residuary Legatee to the 
Mortgage Money : the Discharge ' 
of the other Executor leaving a 
naked Trust. 151 

See Will 1 . 2. 


N. 

NEXT OF KIN. 

See Trust and Trusters 2. 

NOTICE (to Quit). 

See Specific Performance 7. 


PARTIES 
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P. 

PARTIES. 

Sfe Partnership 4. 

PARTNERSHIP. 

1. Obligation of a Partner to apply j 

Property, as received, to Partner¬ 
ship Purposes, or to charge him- 
sdf, as Debtor, in the Partnership 
Books. -Page 36 

2. Partnership by a public Declara¬ 
tion in an Advertisement of Dis¬ 
solution, JEx parte MattheoiS. 

125 

3. Society for Relief in Sickness, 
&c. by Means of a Fund raised 
by Subscription of the Members, 
considered merely as a Partner¬ 
ship, having no Corporate Charac¬ 
ter. Beaumont v. Meredith. 180 

4. In a Sait, therefore, against the 
Trustees by some Members for an 
Account, alledging a Dissolution 
contrary to the Articles, all other 
Members must be Parties. Beau- 
mont v. Mereaith. 

See Bankrupt 4. 5, 8. 24. 28. Co¬ 
venant 2 . 

PART PERFORMANCE. 

See Injunction 5. 

PATENT. 

See Copyright 2. 


PETITION. 

See Charities >. 2. 

PETITIONING CREDITOR. 

See Bankrupt lo. 

PLEADING. 

1. Distinction between Information 

and Rill: the former not neces¬ 
sary, where the Subject is a pub¬ 
lic Right, as the Election of a Mi¬ 
nister by the Parishioners or Con¬ 
gregation, unless connected with 
the Revenue. 154 

2. Demurrer of a married Woman 
to a Bill of Discovery against her 
and her Husband in Aid of an Ac¬ 
tion for a Debt on her Account, 
allowed. Barron v. Grillard, 

165 

PRACTICE. 

1. Bill after the usual Motion to 
dismiss for want of Prosecution, 
retained on Terms of paying Costs, 
&c. on Application, within a rea- 

, sonable Time, not, sis formerly. 
Ex parte, but special, on Affidavit, 
with Notice. Fuller v. Willis. 

1 

2. Order to compel Election to pro¬ 
ceed at Law, or in Equity of 
Course ; but, if upon a false Sug¬ 
gestion, that the Suits are for the 
same Matter, discharged; and 
that Question, if of any Difficulty, 
referred to the Master; and all 

P 4 Proceedings 
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Proceedings stayed in the mean¬ 
time. MiUs V. Fry . Page 9 

3. Order to withdraw lleplicatlon 

on Payment of 20.v. Co^ts of 
CVmrse: the General Order Cyth 
April, 1748 , giiing a Discretion 
to exceed 40s. Costs in case of 
Dismissal on Bill and Answer. 
CfftAdcU V. Tatlock. ig 

4. Order for u Commission to exa¬ 

mine Witnesses abroad^ returnable 
without Delay, pending an In¬ 
junction against an Action, with¬ 
out pacing the Money into Court. 
Cock V. Donovan. yfj 

5. A Defendant, who instituted the 
. Suit as the PlaintifiF’s Solicitor, 

after several Years not having put 
in an Answer, ordered to answer 
within a Weelc. Mootham v. Hale. 

92 

6. Examination to Credit limited to 

the general Question, whether the 
Witness Is to be believed upon his 
Oath, Anon. 93 

7 . An Affidavit in Bankiiiptcy with 
that View, going to particular 
Facts, and scandalous, taken off 
the File, with Costs. Anon, ih. 

8 . In a Creditor's Suit Bidding open¬ 

ed on an Advance of £500 upon 
^10,CXX); paying the Advance 
into Court and tlie Expences of 
the discharged Purchaser. Bruoks 
V. Snaith. I 44 

g. Institution of a Suit on Behalf of 
Persops, having a common Inte¬ 
rest, not directed on Motion and 
Affidavit, without a Reference to 


the Master, whether it is for their 
Benefit. Musgrave v. Medex. 

Page 16*7 

10. Motion to dismiss the Bill for 

want of Prosecution since the An- 
swet;, not prevented by an Iryunc- 
tion. Day v. Snee, 170 

11. Notice not proper j and the Pro¬ 

duction of the Six Clerk’s Certifi¬ 
cate to the Register sufficient 
without producing it in Court. 
Day v. Snee. ib. 

12. Examination of Defendants, 

Executors, to Interrogatories, ex¬ 
hibited by the Plaintiff, a Co- 
Executor, under a Decree to ac¬ 
count, taken by Commission and 
returned to the Six Clerk’s Office, 
being for the Benefit of all Parties, 
the other Defendants, Creditors 
and Legatees, entitled to the Be¬ 
nefit of it, and to take Copies. 
Dijott V. Anderton, ] 76 

See 1 . Injunction 3. 

Solicitor 8 . 9 . 

PROMOTIONS. 

See Page 201. 

PROTECTION. 

See Bankrupt 3. 

PROTESTANT DISSENTERS. 

See Jurisdiction 2. 3. Plead¬ 
ing 1. Trusts and Trustees 
1 . 


PURCHASER. 
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PURCHASFiR. 

See Injunction 5. Specific PeB' 
FOUMANCB generally. 


R. 

RECEIVER. 

1 . Surety for a Receiver indemnified 
out of the Balance due to him. 
Glassup V. Harrison. Page 134 

RECITAL. 

See Legacy 6. 7. 

RECORD. 
ce Fraud 1. 

RELATIONS. 

See Trust and Trustees 2. 

RELJl'iF. 

Sec Bankrupt 22. Covenant i. 
Injunction 2. Mortgage l. 
Unconscientious Bargain i. 

2 . 

REPLICATION. 

Sec Practice 3. 

RESIDUE. 

See Executors 1. 


RETAINER. 

See Covenant 2. 

REVENUE. 

See Pleading 1. 

ROMAN CATHOLIC. 

See Solicitor 4. • 


S. 

SCANDAL. 

See Practice ?. 

SEQUESTRATION, (Scotch.) 

Sec Bankrupt 17.19. 20. 

SETTLEMENT. 

See Construction 1. 4. 

SHIP. 

See Lien 1. 

SOLICITOR. 

1 . No Jurisdiction for taxings So¬ 

licitor’s Bill of Costs, for obtain¬ 
ing an Act of Parliament. Esc 
parle Wheeler. P(ige 21 

2 . Taxation of a Solicitor’s Bill in 

the House of Lords only through 
Recognizance. 22 

3 . Distinction between Costs of an 
Appeal before the* House of Lords 

and 
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and of soliciting a Bill, which any 
one may do. Page 22 

4. Petition of an Attorney, a Roman 
Catholic, to have the Oath under 
the StAtute 31 Geo. 3 . substituted 
for the Oath of Supremacy in a 
Commission for swearing him a 
Mas/^er Extraordinary, refused. 

Ex parte. l6Q 

5. Taxation of a Solicitor’s Bill re¬ 
fused after a Security given. Pay¬ 
ment and Acquiescence: some 
Charges, though improper, not 
being so gross as to amount to 
Fraud. PUnderleatk v. Fraser. 

174 

6 . Generally a Bond, taken by a 

Solicitor from the Client in the 
Progress of a Cause, subject to 
Taxation. 17^ 

7 . Solicitor’s Bill not taxed after 

Payment and long Acquiescence, 
unless very gross Charges dis¬ 
tinctly pointed out. ib. 

8. Practice for one Solicitor and 
Clerk in Court to be concerned 
for all Parties admitted, but dis¬ 
approved by the Lord Chancellor. 

177 

9 . Reason of the Practice, to pre¬ 
vent the Interposition of each Cre¬ 
ditor or Legatee j for which the 
Leave of the Court is necessary. 

ib. 

See 35- 30. Pkacticb 


SPECIFIC PERFORMANCE. 

1. Spccilic Performance decreed 
against the Purchaser of an Estate 
upon the Note, made by the Auc¬ 
tioneer, as his Agent lawfully au- 
thorize^ within the Statute of 
Frauds. Kemeys v. Proctor. P. 57 

2. Costs to a Purchaser: the Vendor 

haying established his Title before 
the Master, after Contest, upon a 
different Ground from that in the 
Abstract delivered. Fielder v. 
Higginson. 142 

3. Decree for specific Performance 

without Costs to the Plaintiff, the 
Vendor; the Title, though esta¬ 
blished before^ the Master, not 
being clear upon the Abstract. 
— - . . '■■■ v. Collinge. 143 

4. Contract for Land within the 
Stat. of Frauds (s. 4.) by a Letter, • 
signed by the Vendor, combined 
with his Proposal by a Note in 
the third Person, specifying the 
Price. Western v. Russell. 187 

5 . Inadequacy of Consideration no 

Ground for resisting the Execu¬ 
tion of a Contract to sell} the 
Vendor not being under any In¬ 
capacity of Judgment, or led by 
Accident or Design into a Misap¬ 
prehension of the Value. Western 
v. Ilusscll. ib. 

6. Defect of Title to a considerable 
Part of the Estate, though a good 
Objection by the Purchaser to a 
specific Performance, not by the 
Vendor. Western v. Russell, ib. 

7 . BiU 
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7 . Bill for specific Perforaiance of a 
Contract to make a Lease to the 
Defendant dismissed: the Plaintiff 
having after Answer given a No¬ 
tice to quit according to a Proviso 
for determining the Lease. IVes- 
tern v, Perrin, Page 197 

See Injunction 5. 

STATUTES. 

Statute 29 Car. 2. c. 3. See Spe¬ 
cific Performance l. 4. Evi¬ 
dence 2 . 

■ ■■■ ■ 7 j4nn. 3. 10. See Mort- 

6AG£ 3. 

- 4 Geo. 2 . c. 10 , See Lu¬ 
natic 2. Mortgage 3. 

——— 4 Geo. 2 . c. 28. See In¬ 
junction 2 . 

— — — 5 Geo. 2. c, 20. s. 5, See 
Bankrupt 3. 

- 7 Geo. 2 . c. 20 . See Mort¬ 
gage 1. 

- 31 Geo. 3. c. 32. See Soli¬ 
citor 4. 

% 

- 40 Geo. 3. c. 50. See Cha¬ 
rity 2 . 

- 4 Q Geo. 3. c. 121 . s. 12. See 

Bankrupt l. 

- 52 Geo. 3. c. 101 . See 

Charity 1. 2. 

SUPPLICAVIT. 

1 . Order for Security under a Writ 
of Sufplicavit on Articles by a 
Wife against her Husbaud. Doh- 
hyn'i Case. 183 
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SURETY. 

See Bankrupt 5 . 9. Receiver 1. 

SURVIVORSHIP. 

See Executors 3,' 


T. 

TAXATION. 

See Bankrupt 35. 36. SOLICITOR 
1. 2. 5.0. 

TENANTS IN COMMON. 

See Will 3. 

TITHES. 

1. Account of Tithes decreed as to 
two Pair of new Stones added to 
an ancient Mill. Manby v. Taylor. 

Page 71 

TITLE,' 

See Specific Performance 0 . 

TITLE DEEDS. 

See Mortgage 2. 

TRANSIATIONS 
(Of Literary Works.) 

See Copyright l. 

TRIAL, (New.) 

1. The improper Rejection of writ¬ 
ten Evidence no Ground for grant¬ 
ing a new Trial of an Issue: the 
• Court 
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Court being satisfied with the Ver¬ 
dict upon all the Evidence^ in¬ 
cluding that rejected. Hampwn 
V, Hampson. Poge 41 

TRUSTS AND TRUSTEES. 

1 . Joint Purchase, to hold to tlie 
Purchasers, their Heirs, Succcs- 
sors, and Assigns for ever, in 
Trust for erecting a Protestant 
Dissenting Chapel; the Regula¬ 
tion of such an Establishment, 
with no fixed Revenue, but sup¬ 
ported only by voluntary Contri¬ 
bution, is the proper Subject of a 
Bill, not an Information : the Ap¬ 
pointment of a Minister in the 
Congregation generally, not in 
the Heir of the surviving Trustee : 
the Number of Trustees to be 
kept up: but the Mode of ap¬ 
pointing them and the Minister, 
whether by the Majority simply 
or in any more limited Way, be¬ 
ing uncertain, an Inquiry was 
directed, who according to the 
Nature of the Establishment are 
entitled to propose Trustees, and 
elect and approve a Minister. 
Davis V. Jenkins. 151 

2. Testator expressing his Will and 
Desire, that one-third of the Prin¬ 
cipal of his Estate and Eflects be 
left entirely to the Disposal of liis 
Wife among such of her Relations 
«s she may think proper after the 
Death of bis Sister, a Trust for 
her nbxt of' Kin at the Time of | 


her Death, having made no Dis* 
position. Birch v. Wade. 

Page 198 

See Charities 1 . 2 . Lunatic 2. 
Partnership 3. 4. 


u. 

UNCONSCIENTIOUS BAR¬ 
CA IN. 

1 . Unconscientious Bargain to pay 

four Times the Money advanced 
subject to the Contingency of the 
Borrower, young and in good 
Health, surviving a young, but 
very had Life, and a very impro¬ 
bable Chance of Issue. The Se¬ 
curities to stand only for the Prin¬ 
cipal advanced. Interest, and Costs 
under the Circumstances: no 
Fraud, the Terms propohcd by 
Borrower to several others being 
merely acceded to. Bowes v. 
Heaps. 117 

2 . The mere Absence of Fraud does 
not necessarily decide upon the 
Validity of tlie Transaction. 119 

3 . Relief against an ^unconscienti- 
ous Bargain upon the Contin¬ 
gency of Death without Issue. 

120 

USURY. 

See Bankrupt 2. 


VENDOR 
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V. 

VENDOR AND VENDEE. 

See Injunction 5. Specific Per¬ 
formance, generally. 


w. 

WARD OF COURT. 

1. Affidavit of a Bribe, offered to a 

Police Officer to assist in obtain¬ 
ing Possession of a Ward of the 
Court, ordered to be laid before 
the Jttorney-Gcneral. JVade \. 
Broughton. Page 172 

2. Marriage of a Ward t»f the Court 

under gross Circumstances pu¬ 
nishable, beyond Commitment, by 
Indictment, as a Conspiracy. Wade 
V. Broughton. ib. 

3. Tlie Endeavour to bribe a Man to 

commit an Offence is itself a very 
serious Offence. 1/6 

WIFE. 

See Feme Covert, generally. 


WILL. 

1. Construction of a Will, as pass¬ 

ing an Estate, originally on Mort¬ 
gage, but foreclosed : the Testa¬ 
tor’s Intention apjicaring to> dis¬ 
pose of all his Interest* though 
inac'iurately mentioned, both as 
Land mortgaged, and as Money 
due on Mortgage. Silbeeschitdt 

V. Schiott. Pfige 45 

2. Will of Mortgagee disposing of 

the Money carries his Interest in 
the Land. 49 

3. Bequest in the Porni of a Letter 
to the Testatf)r’s Mother and Sis¬ 
ters ; expressed thus, to be di- 
“ vided amongst you.*’ 

A Tenancy in Common among 
those living at that Time ; and the 
Shares of those, who died in the 
Testator’s Life-time lapsed. Aker- 
?nan v. Burrows, 54 

4. Cancellation of a Codicil effec¬ 

tual notwithstanding an Interline¬ 
ation to the same Effect left stand¬ 
ing in the Will. Uiterson v. Ut- 
terson. 122 

See Construction 7. 8. Trust , 
and Trustees 2. 
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